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Bank Liable for Cashier’s Misappropriation 
Bonds Left for Safe-keeping 


bank has power receive for safe-keeping, 
without charge, bonds purchased the bank for customer; 
and the cashier the bank authorized represent the bank 
transaction this character. the cashier, after receiv- 
ing bonds for safe-keeping, pledges the bonds with the bank 
security for his personal debt the bank, the bank will 
liable the owner the bonds. This was decided the 
Court Civil Appeals Texas Harper Merchants 
Planters National Bank Mount Vernon, Rep. 
(2d) 851. 

this case, appeared that the plaintiff, Harper, was 
president the defendant bank the time the circumstances 
which gave rise this case transpired. subsequently 
resigned his position with the bank. While still acting 
president, was appointed guardian the estate 
lunatic. guardian, requested Moore, cashier the 
bank, purchase certain liberty bonds giving payment his 
check against his guardianship account the bank. The 
bonds were left with the bank for safe-keeping. The cashier, 
authority, pledged the bonds with the bank security 
for his own debt. later resigned and, after resigning, 
paid his debt the bank delivering the bank draft 
another bank and attaching thereto the bonds question. 
holding that the bank was liable the guardian, the court 
said: 


The first and principal point for decision that whether 
not the alleged transaction was the circumstances bailment 
the bank such, imposing relation duty trust respect 
the bonds and with legal responsibility for their loss. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 


Edition) §1015. 
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The material facts affirmatively appear without dispute that the 
guardian, general depositor the bank, requested the cashier the 
bank purchase for his ward’s estate United States Liberty bonds 
the amount $2,500; that the cashier purchased the bonds, and 
the guardian such paid “the bank” therefor through check drawn 
him against the deposit account the funds the estate; that 
the guardian, upon paying for the bonds, did not take over the same, 
but left them the bank possession the cashier kept the 
bank vault for him guardian for safe-keeping merely, and 
returned him when should require it; that the bank provided 
and maintained, connection with the banking business, safety 
vault for use general depositors free charge store valuables 
for safe-keeping merely. appears from the undisputed evidence 
relation thereto necessary inference, matter pure fact, that 
the cashier the bank intention and purpose was acting the 
time for and behalf the bank receiving and placing the bonds 
the guardian the bank for safe-keeping merely. 

clear from the facts stated that the Liberty bonds were the 
absolute property the estate the ward which appellant (guard- 
ian) was the duly appointed and qualified guardian. The bank had 
lien upon special property them. They were not de- 
posited held security for connection with any business 
transaction the bank banking corporation, either present 
prospective. was simple delivery the particular government 
bonds kept for the guardian such the proper legal cus- 
todian thereof without recompense, and returned when the true 
legal owner holder entitled possssion should require it. This 
Shouler Bailments, pp. 55-57; Kegan Park Banks, 320 Mo. 623, 
(2d) 858, (2d) 333; Thornton Bank (Tex. Civ. 
App.) 252 278. The mere fact that the guardian was general 
depositor the bank would not, made clear the cited cases, 
determine the character the bailment that one for hire 
rather than gratuitous. The transaction which the guardian 
claims that the bank had become bailee the government bonds 
being wholly with the cashier the bank, officer the bank, the 
effect charge the bank would rest entirely upon his power that 
direction. The rule general and uniform, limiting the responsibility 
corporations for the acts their officers and agents, the absence 
express authority the particular act, those performed 
the discharge their ordinary duties the usual course business, 
and within the sphere and scope such duties. The power bind 
the corporation can only presumed exist its officers and 
agents within the scope its ordinary business and their ordinary 
duties the incidental powers the corporation. Tex. Jur. 37, 
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783. 

Cashiers banks are duly authorized agents for the transaction 
such business pertains their office. Receiving deposits 
peculiarly the business cashiers. the National Bank Act the 
powers the defendant bank are confined and limited banking 
powers only with such incidental powers shall necessary 
carry the business banking. Code Ann. 24, 13; 
Logal County Nat. Bank Townsend, 139 67, Ct. 496, 
Ed. 107; California Bank Kennedy, 167 362, Ct. 
831, Ed. 198; Commercial Bank First Nat’l Bank, 
Tex. 536, 601, 104 Am. St. Rep. 879. And may 
deemed settled that the receipt “special deposits,” within the 
scope and meaning the term, within the powers national 
bank. Code Ann. 133, 252; First Nat. Bank 
Graham, 100 699, Ed. 750. 

607, 610: special deposit implies the custody property without 
authority the custodian use it, and the right the owner 
receive back the identical thing deposited.” Quoting from 
522, special deposit: “The relation created that bailor 
and bailee, and not that debtor and creditor.” The phrase “special 
deposits” has been held embrace bonds the United States. First 
Nat’l Bank Graham, 100 699, Ed. Whitney 
First Bank, 154 664, Ct. 1215, Ed. 212; and 
other state cases. 

The handling and receiving for special deposit United States 
bonds and public securities may their very nature come, 
partially come, within the regular line banking business. National 
banks have uses for government bonds. And profitable banks 
the custodian their depositors’ government securities. The 
interest coupons such bonds are the subject-matter deposit 
the bank money, and incident the banking business. There- 
fore there cannot properly any controversy, but that, the taking 
the bonds safely keep, they were taken the cashier, was 
within the corporative business the bank, then the effect would 
make the bank the depository them, subject the liabilities 
that relation. 

The transaction the part the bank was not ultra vires, and 
was not one which the bank such had authority undertake 
perform. The receiving the bonds for safe-keeping merely was 
within the sphere and scope the duties the cashier such, and 
was transaction which had authority undertake perform 
for the bank such. The evidence without conflict that the guard- 
ian “did not deliver those bonds Mr. Moore (the cashier) for safe 
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keeping” but “left them the bank for safe keeping,” and that 
“they were not kept Mr. Moore’s (cashier) private box,” and they 
were not kept “in your (appellant) private box.” Appellant (the 
guardian) clipped the interest coupons twice from the bonds, and 
each time, “Mr. Moore (the cashier) would get them” from the vault 
for appellant. Therefore there cannot properly any controversy, 
appears fact without dispute that the cashier did put and 
keep the bonds the vault the bank, the guardian expected 
would, and that the cashier did so, not individually, but official 
for and behalf the bank such. such facts could not 
held, claimed the appellee bank, that the cashier was the guard- 
agent putting the bonds the vault, and that they were 
there possession and charge the guardian’s agent and the 
guardian’s risk, inasmuch the cashier was not himself individually 
and distinctively apart from his official duties receiving and handling 
the bonds for safe-keeping. 


National Bank Not Liable for Loss Violin Left 
for Safe-keeping 


national bank authorized statute receive “special 
deposits” for safe-keeping without charge (12 Code 
24, This power, however, limited the receipt 
such property naturally falls within the regular line 
banking business, such currency, bonds other securities 
(see preceding article discussing Harper Merchants and 
Planters National Bank). 

Under this rule, not within the power national 
bank take, gratuitous bailment, such property 
valuable violin. Consequently, the bank will not respon- 
sible for the act one its officers resulting the destruc- 
tion such property. This was decided the Court Civil 
Appeals Texas Rodgers First National Bank 
Paris, Rep. (2d) 371. 

The plaintiff this case, depositor the defendant 
bank, located Paris, Texas, was the owner Stradivarius 
violin, alleged have been made the famous creator 
those instruments, Antonio Stradivari 1710. April, 


similar decisions see Banking Law Journal (Fourth 
Edition) 997. 
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1916, she delivered the violin officer the defendant 
bank for safe-keeping, advising the officer its history and 
great value. specific value mentioned the opinion 
but known that these renowned instruments are held 


fabulous prices. 

1928, while temporarily Paris, Texas, the plaintiff 
went the defendant bank and inquired about her violin. 
She was advised that the violin had been temporarily mis- 
placed and that search would made for it. During the 
next five years, the plaintiff was away from Paris and, her 
return 1928, she again inquired for the instrument but was 
unable obtain any definite information. then developed 
that the bank was not position return the violin. The 
reason was that, some date not mentioned, officer the 
bank took the violin his home for his own personal use. 
While the violin was his possession, his home caught fire 
and the violin was destroyed the conflagration. The plain- 
tiff, upon learning the facts, brought this action against the 
bank recover the value her violin. holding that she 
could not recover, the court said: 


clear from the facts stated that the violin was the absolute 
property the plaintiff. The bank had lien upon special 
property it. was not deposited held security for 
connection with any business transaction the bank banking 
corporation, either present prospective. was simple delivery 
particular personal property kept for the owner without 
recompense, and returned when the owner should require it. 
560; Schauler Bailments, pp. 55-57; Kegan Park Bank, 320 
Mo. 623, (2d) 858, (2d) 333; Thornton Athens 
Nat. Bank (Tex. Civ. App.) 252 278. The mere fact that the 
plaintiff was general depositor the bank would not, made 
clear the cited cases, determine the character the bailment 
that one for hire rather than gratuitous. Therefore, upon deter- 
mining, done, the character the suit, and, further assuming for 
the moment liability the banking corporation such bailee 
the property the plaintiff, the point arising for decision, firstly, 
that whether not may held the circumstances the suit 
was barred limitation. The petition specially showed the fact 
that the plaintiff was informed the winter 1923 “by officers 
and employees said bank that the violin had been temporarily mis- 
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placed and that they would cause search made for it, and 
would locate for her.” The explanation the bank officials that 
the violin was temporarily misplaced and search would made 
locate its whereabouts would circumstance which would carry 
notice its probable loss negligent act the bank incon- 
sistent with the bailment. The making, though, the promise, 
the bank officials did, locate the exact whereabouts the violin, 
whether their actual possession not, and not claiming any 
adverse interest the property, may reasonably deemed circum- 
stances sufficient justify the plaintiff treating the bailment 
continuing the time the inability the bank locate the 
exact whereabouts the violin, the refusal the bank make 
search for the violin. But the further alleged fact that the violin 
was fact lost through negligent act the bank, and that the 
plaintiff did not “again make inquiry regard her violin” until 
about five years afterwards, “June, 1928,” may deemed circum- 
stances conclusively showing reasonable time have elapsed for the 
bank officials locate the whereabouts the violin and have the 
effect charge the plaintiff with notice the inability the bank 
deliver the violin upon demand therefor. Imputed notice plain- 
tiff the bank’s breach bailment would institute the running 
limitation. However, the statute limitation entirely distinct 
from, and subordinate to, the very serious question back it, and 
which must met, whether not the employees national 
bank had the power receive behalf the bank the violin for 
safe-keeping merely for the accommodation the plaintiff, and sub- 
ject the banking corporation such the responsibilities and lia- 
bilities bailee. 

The transaction which the plaintiff claims that the bank had 
become bailee her violin was wholly with employee or, officer 
the bank, and the effect charge the bank rests entirely upon his 
power that direction. The rule general and uniform, limiting 
the responsibility corporations for the acts their officers and 
agents, the absence express authority the particular act, 
those performed the discharge their ordinary duties the 
usual course business and within the sphere and scope such 
duties. The power bind the corporation can only presumed 
exist its officers and agents within the scope its ordinary busi- 
ness and their ordinary duties incidental powers the corpora- 
tion. Tex. Jur. 37. 422; Clark Skyles Agency, 209, 
497; 646, 783. the National Bank Act the powers 
the defendant bank are confined and limited banking powers 
only with such incidental powers shall necessary carry 
the business banking. Code Ann. 24, 13; Logan 
County Nat. Bank Townsend, 139 67, Ct. 496, 
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Ed. 107; California Nat. Bank Kennedy, 167 362, Ct. 
831, Ed. 198; Commercial Nat. Bank First Nat. Bank, 
Tex. 536, 601, 104 Am. St. Rep. 879. may 
deemed settled that the receipt “special deposits,” within the 
scope and meaning the term, within the powers national 
bank. Code Ann. 133, 252; First Nat. Bank Graham, 
100 699, Ed. 750. defined Tuckerman Mearns, 
App. 153, 262 607, 610: special deposit implies the 
custody property without authority the custodian use it, and 
the right the owner receive back the identical thing deposited.” 

Quoting from 522: “In the case special deposit, 
the bank assumes merely the charge custody the property, with- 
out authority use it, and the depositor entitled receive back 
the identical money thing deposited. such case the right 
property remains the depositor, and the deposit money, the 
bank may not mingle with its own funds. The relation created 
that bailor and bailee, and not that debtor and creditor.” 

The phrase “special deposits” has been held embrace bonds 
the United States. First Nat. Bank Graham, 100 699, 
Ed. 750; Whitney First Nat. Bank, 154 664, and 
Ct. 1215, Ed. 212. The handling and receiving for special 
deposit United States bonds and public securities may their 
very nature come within partially within the regular line banking 
business. profitable banks the custodian their de- 
positors’ government securities. The clipping interest coupons 
such bonds and their deposit the bank money least incident 
the banking business. But apparent that the phrase cannot 
extended include personal property any kind which the 
bank could have interest and which their very nature would not 
come within the line banking business. national bank cannot 
take will” into its custody. Myers Exchange Nat. Bank, 
Wash. 244, 164 951, 1918A, 67. “stock shoes” 
was received and stored the back the bank, and the transaction 
was held not within the scope and meaning the term “special 
deposit.” American Nat. Bank Adams Co., Okl. 129, 
143 508, 1915B, 542. That transaction appears, 
does the instant one, one more the line warehouseman 
receiving goods for storage. There distinguishment between the 
special deposit government bonds and other securities, within the 
ordinary course and business banking, and the deposit violin, 
not within the ordinary course and business banking necessarily 
incident it. there was bailment the violin the bank 
such, neglected duty and was guilty negligence. The 
whole duty bailee rests upon contract, and, there was con- 
tract, there was duty. Neither individual nor corporation 
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can called upon pay that which does not owe, and: 
neither responsible for want care for neglect protecting 
property which has not assumed the custody any rela- 
tion duty trust respect it. the officer employee 
taking over the violin for safe-keeping assumed have any power 
did not have, the plaintiff trusted him that respect, and has his 
responsibility rely upon vindicate the assumption. And, the 
officer employee incurred any liability for himself, the plaintiff 
likewise trusted him about that, and has the same responsibility 
the officer employee look for it. The rule established the 
Supreme Court the United States that national bank has the 
right plead its own want power and assert the nullity 
act which ultra vires. First Nat. Bank Hawkins, 174 364, 
Ct. 739, Ed. 1007; California Nat. Bank Kennedy, 
167 362, Ct. 831, Ed. 198. The national bank 
held ultra vires contract must have received benefits there- 
from. Logan County Nat. Bank Townsend, 139 67, 
Ct. 496, Ed. 107; Citizens’ Central Nat. Bank Appleton, 
216 196, Ct. 364, Ed. and other cases. 

The defendant bank may not held liable the action the 
ground general practice authorization the practice the 
directors storing violin. The single transaction keeping the 
present violin only appears from the allegations. The general allega- 
tion permitting depositors store bonds, jewelry, silverware, and 
other valuables safety deposit boxes the bank vault would not 
present evidence consent the bank general bailee and 
depositor for violins placed openly the bank vault. 


Funds Different Trusts Should Not Mingled 


trustee, holding the funds different trusts, should 
keep each trust fund separate and distinct from the others. 
The funds two more trusts should not lumped to- 
gether single investment. They should not even de- 
posited the same bank account standing the trustee’s’ 
name. violate this rule the law trusts invite 
liability. 

recent decision the Court Chancery New 
Jersey, First National Bank Paterson Jersey Central 
Power Light Company, 170 Atl. Rep. 209, was held that 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §477. 
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clause deed trust the effect that the trust com- 
pany, named the deed trustee, would not answerable 
for any act, default, misconduct accountable except for 
bad faith, would not protect the trustee from liability where 
deposited the trust funds bank account along with 
other funds held trustee and the bank subsequently 
failed, especially view the fact that there New 
Jersey statute, Comp. Stat. 1910, 5658, which pro- 
hibits the mingling trust 

The deed trust this case covered issue lighting 
company bonds secured mortgage running the trust 
company trustee. The lighting company elected redeem 
the bonds before maturity accordance with the terms the 
trust and paid over the trustee sum excess $800,000 
for that purpose. The deed trust provided that the bonds 
secured would paid certain bank. Accordingly 
the trustee deposited the money that bank and published the 
notice payment. The plaintiff held some 
the bonds but, before they were presented for payment, the 
bank which the money had been deposited, failed. The 
plaintiff then brought this action against the lighting company 
and the trustee. was held that the plaintiff was entitled 
recover. The rule that, where the debtor designates the 
bank which the debt paid and deposits money there 
for that purpose, and the money lost through the failure 
the bank, the liability the debtor continues. The court 
decided that the lighting company was liabible the plaintiff 
and that had right subrogation against the trustee. 

The facts involved this case are more fully set forth 
the opinion the court, which follows: 


LEWIS, C.—This suit recover the principal and 
premium upon certain bonds owned complainant. bonds 
were part issue Monmouth Lighting Company, the obliga- 
tion whereof was assumed the defendant Jersey Central Power 
Light Company, hereinafter called the lighting company. The issue 
was secured mortgage Freehold Trust Company trustee. 
The principal was come due 1946, but with the right the 
option the obligor redeem the mortgage any interest date. 
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The lighting company did elect redeem the then outstanding bonds 
July, 1931, and the 15th day July, 1931, the sum $818,- 
075 was paid Freehold Trust Company and notice was given 
publication accordance with the deed trust that all the bonds 
had been called for prepayment and would paid presentation 
December 1931, the Freehold Trust Company. Under the ex- 
press terms the deed trust, this gave the right release the 
mortgage immediately, and the mortgage was released. During the 
month December, 1931, most the bonds were presented and paid 
excepting those plaintiff and certain other bonds aggregating 
approximately $40,000. 

The money received from the lighting company was deposited 
the trustee the Asbury Park Ocean Grove Trust Company its 
credit trustee and was added already existing account under 
that name amounting some $9,000, representing various items 
which the trustee was also trustee. other words, the $818,000 was 
mingled the trustee with other funds deposit the 
Asbury Park Ocean Grove Trust Company. 

The Asbury Park Ocean Grove Trust Company closed the 
24th day December, 1931, and was taken over that date 
the commissioner banking and insurance. December 31, 1931, 
complainant presented its bonds for payment the Freehold Trust 
Company, which was then open, but which itself closed the 4th day 
January, 1932. The trustee, Freehold Trust Company, has since 
been taken over new corporation, The Freehold Trust Company, 
which has assumed all its debts and liabilities. 

The present suit brought against the lighting company, the 
original Freehold Trust Company, the commissioner banking and 
insurance, and the present The Freehold Trust Company. The As- 
bury Park Ocean Grove Trust Company not made party 
the theory which appears sound, that, since the funds for the 
payment the bonds were mingled with the other trust funds, they 
cannot traced into the hands the Asbury Park Company and 
impressed with trust its 

reach the conclusion that both the lighting company and the 
present, The Freehold Trust Company, are responsible complain- 
ant for the principal the bonds and the stipulated per cent. 
premium. The lighting company remains liable the bonds even 
though designated place payment and deposited the money 
with the trust company. well settled that, under such circum- 
stances, the depository the agent the debtor and not the 
creditor. Adams Hackensack Improvement Commission, 
Law, 638, the court says, page 646, Am. Rep. 406, “Those 
cases which affirm the continuing liability the marker, acceptor 
obligor paper made payable banker’s where the debtor had 


THE BANKING LAW JOURNAL 463 


provided funds for payment maturity, which the holder might have 
received had demanded payment when due, and which were lost 
the subsequent failure the banker, were correctly decided.” 
therefore find that the deposit with the trust company did not dis- 
charge the obligation the lighting company. 

The Freehold Trust Company also liable complainant. 
direct violation the statute, act concerning trust companies, 
revision 1899 (P. 455, Comp. St. 1910, 5658, 7]), 
mingled the funds turned over the lighting company, 
namely, the money pay the bonds which was impressed with trust 
for that purpose, with other funds already deposit with the 
Asbury Park Ocean Grove Trust Company. The trustee not 
saved the immunity clause the deed trust securing the mort- 
gage, which reads follows: “The trustee shall not answerable 
for any act, default, neglect misconduct any its agents 
employees, nor any way answerable accountable except for bad 
faith.” Here have direct violation statutory duty which 
amounts bad faith. Conover Guarantee Trust Company, 
Eq. 450, 102 844, 847, affirmed the Court Errors 
Appeals, Eq. 585, 106 890, Vice Chancellor Leaming 
says: “Trustees are bound observe the limits placed upon their 
powers, either law the trust instrument, and they tran- 
scend such powers and cause damage the estate they will held 
responsible therefor, although they may have acted perfect good 
faith.” 

Woodruff Freehold Trust Company, 112 Eq. 405, 164 
411, suit other bonds part this bond issue against the 
Freehold Trust Company and the Asbury Park Ocean Grove Trust 
Company, was held that recovery could had against the 
defendants, since the deed trust imposed duty upon the trustee 
with respect the fund for payment the bonds, and that, 
making the deposit the Asbury Park bank, the trustee selected 
bank which apparently was sound. not consider that this 
decision controlling the instant suit, since does not appear 
that the court there considered the violation the statute the 
trustee mingling the bond redemption fund with other moneys. 
this statute which brings the instant suit within the principle laid 
down Conover Guarantee Trust Company, supra. 

decree will advised imposing liability pay the face 
the bonds held complainant, together with the per cent. premium 
provided the deed trust, and also together with interest the 
face the bonds from the time the commencement this suit. 
The lighting company entitled right subrogation against 
The Freehold Trust Company and may file petition therefor. 
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Bank Required Pay Interest Public Deposit 


bank under obligation receive deposit which 
offered it. may reject the deposit may receive 
any terms sees fit make. But, statute provides that 
deposits public moneys must bear interest rate 
agreed upon between the parties, the deposit must bear some 
rate interest the bank may not retain the deposit. This 
was decided the Supreme Court Oregon the case 
Grants Pass Josephine Bank City Grants Pass, 
Pac. Rep. (2d) 879. 

This was proceeding the plaintiff bank against the 
defendant city for declaratory judgment, that is, judg- 
ment which the rights the parties are determined but 
nothing ordered done the court. The bank had 
accepted deposit from the city under agreement that 
interest was paid thereon. The bank wished have 
judicially determined the question whether, spite such 
agreement, was required under the statutes Oregon 
pay interest the deposit. was held that the bank was 
required. The court does not specify what rate interest 
what minimum rate should paid but merely holds that the 
parties must get together and decide some rate. may 
mentioned that under section (b) the Banking Act 
bank member the Federal Reserve System, may “directly 
indirectly any device whatsoever pay any interest 
any deposit which payable demand.” 

The provisions the Oregon statute the holding the 
court are set forth the following paragraphs quoted from 
the court’s opinion: 


Chapter 438, Laws 1933, applies all public officers and em- 
ployees this state, except the state treasurer, who are law 
made the custodians of, who have under their control, any public 
funds. authorizes any such officer employee deposit such 
funds any bank banks within the state upon certain conditions 
prescribed the act. provides that the depository bank may 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§361, 678. 


THE BANKING LAW JOURNAL 465 


secure such deposits delivering the officer depositing the same 
certain specified securities, giving lieu such securities 
bond standard form prepared the Attorney General and exe- 
cuted surety company authorized business this state, 
“guaranteeing payment the full amount principal and interest 
such deposit, and reasonable attorneys’ fees incurred protecting 
said fund.” Section The bond shall approved the attorney 
for the municipal corporation political subdivision making the 
deposit. permits the officer employee retain such reasonable 
cash working fund shall fixed the governing body the 
political subdivision municipal corporation concerned. also 
permits the officer employee deposit moneys coming into his 
hands with the treasurer the municipal corporation political 
subdivision concerned, taking his receipt therefor. further pro- 
vides that, not possible for such officer deposit keep the 
funds the manner above stated, then the municipal corporation 
political subdivision may provide the method which the funds shall 
kept, particularly specified section thereof. Whenever any 
such officer has complied with the provisions the act, shall 
relieved all personal liability account the loss such funds 
due burglary, robbery, depository failure, failure any insur- 
ance company. particular section the act over which this 
controversy has arisen section which provides follows: 
said depositors shall required pay said municipal corporation 
political subdivision for the privilege holding said moneys, interest 
sums $1,000 more such rate rates, according the 
character the deposit, shall agreed upon between the govern- 
ing body the municipal corporation and the depository.” 

plaintiff’s contention that the deposit the plaintiff bank 
the public funds the city are demand deposits which may with- 
drawn any time and without notice, and that not accord- 
ance with good banking procedure for bank pay required 
pay interest deposits that character. 

Undoubtedly every bank has the right determine for itself 
whether will accept deposit not, and, unless controlled 
some contrary rule banking statute, has the right agree 
upon the terms upon which the deposit shall accepted. The con- 
tract created the act making the deposit and the acceptance 
thereof the bank is, like all other contracts, subject the law 
existing the time the deposit made. regulating the manner 
which public funds may deposited, the state was dealing with its: 
own property, and had the right prescribe the terms and con- 
ditions upon which public funds may deposited the custodian 
thereof bank, and, while the state cannot compel the bank 
accept the funds tendered for deposit, can prescribe the manner 
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which they shall accepted and the obligations which shall arise 
upon the part the bank accepts them for deposit. Upon this 
question, therefore, the statute controlling. The provision that 
“said depositories shall required pay said municipal corporation 
political subdivision for the privilege holding said moneys, inter- 
est sums $1,000 more such rate rates, according the 
character the deposit, shall agreed upon between the govern- 
ing body the municipal corporation and the depository” (section 
8), mandatory terms, and must complied with the deposi- 
tory and the municipality whenever deposit public funds 
made. give this statute any other construction would result 
the elimination the entire section and leave the statute that 
section had not been inserted into it. would also render nugatory 
that part the statute which requires that, when bond furnished 
the state, must contain provision “guaranteeing payment 
the full amount principal and interest such deposit,” pro- 
vided section the act. not reasonable suppose that 
the Legislature inserted those provisions into the act, intending that 
they should given effect whatsoever. true the act leaves 
the the municipality and the depository the right 
agree upon what rate interest shall charged, but, order 
give this statute the effect intended the Legislature, 
necessary that some rate interest shall agreed upon, and that 
the rate established shall paid. 

therefore hold that, where the plaintiff bank accepts deposits 
public funds the city Grants Pass, some rate interest must 
agreed upon between the bank and the city, and that such rate, 
after being agreed upon, must paid the bank cares 
accept the deposits the city. 

The judgment, therefore, affirmed. 


Statutory Liability Bank Stockholder Record 


Under the New York Banking Law, stockholder 
record failed bank subject the double liability im- 
posed statute, even though transferred his shares 
another party prior the closing the bank. The stock- 
holder record, turn, has claim against the person 
whom sold the shares for the amount the assessment 
which required pay. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1352. 
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the case Broderick, Superintendent Banks, 
Aaron, 269 Supp. 190, which this point was decided, 
the Appellate Division the New York Supreme Court, 
First Department, wrote follows: 


Under section 120, Banking Law, the record owners well the 
actual equitable owners shares bank stock are liable. 
clear that, other than the stock ledger, the superintendent banks 
has record other source information the identity the 
actual owner, and must rely upon material disclosed through investi- 
gations conducted him and such chance facts may come into 
his possession. 

The Court Appeals Johnson Underhill, 203, estab- 
lished the proposition that record owner stock, who 
subjected liability reason the stock being registered his 
name, entitled reimbursement from the person whom sold 
the stock. That case appears have been cited with approval and 
followed number occasions. was there held that pur- 
chaser who received under the contract sale certificate shares, 
with power attorney transfer them his own name upon the 
books, liable the seller for any debts thereafter incurred the 
corporation which the seller obliged pay reason his name 
still remaining the books the apparent owner. 

The Appellate Division, Third Department, 1920, the case 
Gaffney People’s Trust Co. Binghamton, 191 App. Div. 697, 
182 451, affirmed 231 577, 182 895, held that, 
recover from the executor actual owner the shares stock 
the amount paid his statutory liability the plaintiff entitled 
recover proving transfer the certificate blank, delivery 
thereof testator, and that remained his possession until the 
time his death, and now the possession the executor. 

The appellants contend that the case Richards Robin, 175 
App. Div. 296, 162 12, affirmed 225 719, 122 
889, the contrary. That case was decided totally different 
state facts and relates entirely different subject. There the 
purchasers the bank stock were firm stockbrokers purchasing 
for customer. They bought the stock auction agents and 
turned over their principals. The original sale was March, 
1910. The following December, 1910, the bank whose stock was the 
subject the sale became insolvent. The original seller was still the 
holder record the books the bank. The stock had not alone 
been passed the brokers their principals, but they turn 
had passed several other people. The owners record were 
charged with their statutory liability, and they turn brought 
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action against the purchasers. The court held that the stockbrokers 
acting agents were not liable. This was simply case where the 
plaintiff sued the stockbrokers agents. 

significant that the court Johnson Underhill supra, cited 
several English cases that have expressly held that the vendee liable 
the stockholder record. The English courts have thoroughly 
considered this matter, and several very able opinions have been 
written the subject. 

writing for the court said: “Even Roberts Crowe, Law Rep. 
629, did not decide the matter, think clear upon the 
and also upon general principles, that when there was the contract 
purchase the shares from the vendor, there was also implied con- 
tract that the vendee would hold the vendor harmless from all the 
burdens the property which had taken from the vendor. The 
transferee, who the purchaser the property, was get all the 
benefits long the possession the property was beneficial; and 
think the law implies from that, that the purchaser contracts 
indemnify the transferor against all the burdens the property 
which he, the transferee, has taken. That being so, not think that 
that liability got rid the purchaser passing over the property 
another, who would enter into similar contract indemnity 
between him and his immediate vendor. not see how that relieves 
the defendant from the contract indemnify the plaintiff.” 

the same case, Archibald, J., said: “With regard the first 
point, think clear that the contract indemnity must extend 
relieve the transferor, between him and the transferee, entirely 
from future burthens the property. The very reason the thing 
seems accordance with that view, because the transferor part- 
ing with the whole benefit the shares and transferring that the 
transferee, between him and the transferee the only implication 
must that the transferee hold the transferor harmless 
regards all future calls. legislature has left him liable the 
company primarily for year after the transfer, but that does not 
affect the question between transferor and transferee. Therefore, 
both upon reason and the decisions, the point perfectly clear, 
that though the transferee has transferred somebody else, can- 
not that means get rid his liability his transferor.” 

When Kellock Enthoven, supra, was affirmed [1874] 
241, Lord Coleridge concise opinion stated the grounds 
follows: apprehend the rule law that, there should 
twenty mesne (intermediate) transferors between the first holder and 
the last holder, who are all liable because they have been holders 
the shares within the year, the company choose demand payment 
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any one them, would bound pay, and would have 
right come his immediate transferee and say, ‘As between you 
and me, when parted with the shares you, the implied contract 
was, that you would discharge respect them all liability that 
might arise during the time your holding. This liability which 
arose during the time you held the shares, though the call was not 
made till after you had parted with them. You may have some 
further remedy against somebody else, but between you and 
that was the contract. have had pay, and you must repay me.’ 
That seems the short and simple ground which this 
case may decided, and that the ground which the Court 
Queen’s Bench based their judgment. think that they are right, 
and that upon both points the judgment below ought affirmed.” 

seems the settled law this state, fortified number 
important English decisions, that, when stockholder record 
who has sold his stock held statutory liability solely because 
the fact that stockholder record, may turn recover 
the amount for which has been held liable from the purchaser 
the stock. This rule based upon contract, upon the ground that, 
where party who purchases the stock under his contract receives 
‘all the benefits which with that stock, must also accept the 
burdens that follow actual ownership. The record owner not 
permitted accept the benefits accruing such stock simply because 
record owner, where has parted with the stock. would 
therefore seem unfair charge him with the liability and allow 
the party whom had sold the stock reap all the benefits. 


Executor Not Liable Retaining Securities 


While the duty executor, the absence 
specific directions the will appointing him, dispose 
promptly non-legal securities belonging the estate, and 
while executors have many cases been held individually re- 
sponsible for losses incurred through the shrinkage value 
securities retained them, executor will absolved 
from liability for such loss where the securities are retained 
the request parties interested the estate and the act 
the executor error judgment distinguished from 
negligence. Junkersfeld’s Estate, 269 Supp. 514. 

The decedant, Peter Junkersfeld, died March 18, 1930. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §470. 
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his will appointed the Westchester Title and Trust 
Company and his widow executor and executrix. 
thirds the residuary estate was given the will the 
County Trust Company trustee for the decedant’s widow 
and two adopted daughters. the time the decedant’s 
death, the value the estate was about $219,000, consisting 
stocks companies known the market “Insull 
Investments.” 

The corporate executor filed accounting which showed 
shrinkage the value the stocks $161,000. After pay- 
ing the taxes and expenses the administration, the net 
estate amounted less than $4,000. The widow and others 
interested the estate filed objections the account. The 
widow objected the ground, among others, that her co- 
executor had retained the stocks without authority and that 
she, executrix, had had nothing with the management 
the estate. appeared, however, that the executrix and 
her two adopted daughters had signed consent requesting 
the corporate executor “to hold all securities held said 
Peter Junkersfeld the time his death, until the market 
for the same, the opinion said executors, has improved 
sufficiently for the disposal the same.” 

was held that the corporate executor should not sur- 
charged with the amount which the stocks had decreased 
value. Surrogate Slater, whom case was decided, points 
the situation warning corporate executors, who are tied 
with member the family co-executor and who follow 
the wishes the distributees. “There just one way,” ob- 
serves the court, wind estate and that according 
law, pay the debts, and, the beneficiaries, executors, 
and others are disinclined follow the law, then the non- 
family executor, corporate otherwise, might better resign 
and escape the kind charges that are made these objec- 
tions.” opinion the court reads part follows: 


Objection made upon the theory that the widow-executrix has 
had nothing with the estate, the accounting executor there- 
charged with retaining the securities without investigation and 
notwithstanding the fact that the said investments were not author- 
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ized law the will, were speculative character, and were 
declining value. This rather severe admission made 
the objecting party, who herself one the executors. there 
any negligence the handling the estate, belongs equally the 
two executors. The testimony convincing that from the very start 
(the decedent having died the midst the financial depression) 
the widow-executrix wanted the securities kept and not sold. This 
evidenced the fact that the decedent owned about $32,000 three 
certain notes banks New York and Chicago. Payment was de- 
manded, and was not until November, 1930, when the two execu- 
tors, the accounting one and the widow-executrix, applied this 
court for authority borrow from the banking department the 
accounting executor sum sufficient pay off the decedent’s notes. 
There proof that the widow expressed demand that the 
securities sold order pay these debts. The evidence that 
she personally advanced money pay the transfer tax rather than 
sell the securities. 

the time November, 1930, when application for order 
the court was made, the widow and the two children, one them 
age and one under age, signed paper offered evidence consent- 
ing that “the Westchester Title and Trust Co. and Anna Junkers- 
feld Executors said estate may and they are hereby authorized 
borrow from the Westchester Title and Trust Company, the sum 

The believable evidence the effect that the matter the 
executors’ holding the stock was discussed between the two executors. 
mass letters was offered evidence showing that the executors 
were both consultation about the securities. October 1930, 
apparently appreciating that, when the executors finished, the County 
Trust Company would take hold trustee, the accounting executor 
wrote the County Trust Company asking for conference regard- 
ing this estate, referring list securities which was furnished 
some time before, and stating that “some action must taken im- 
mediately with respect selling certain securities pay the notes 
which are long overdue. realize that the moment most unfavor- 
able for the sale the securities and should like have your 
advice and possibly the advice the Surrogate the premises.” 
reply was received from the vice president the County Trust 
Company saying that “it would almost calamity compelled 
dispose securities upon present depressed market values, and 
certainly would appeal the Surrogate for his co-operation 
waiting for more profitable time.” 

Minutes meetings the trust committee the accounting ex- 
ecutor were offered evidence. They disclose that meetings the 
committee were held May 22, 1930, July 24, 1930, October 22, 1930, 
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and November 12, and this estate was discussed. Minutes were 
made the matters discussed with regard the estate, particularly 
with regard the payment the overdue notes. the meeting 
November 12, 1930, the trust officer stated that, while one the in- 
terested parties was infant, the other two were age, and 
expected get authority from all the beneficiaries ratifying his action 
trust officer obtaining order the surrogate secure 
new loan pay off the original debtors. The application this 
court was made upon the petition the two executors, and set forth 
the indebtedness and the collateral held the banks, that there were 
cash funds available, and that “your petitioners deem for the 
best interests this estate that said lien and notes paid order 
that the collateral protected,” and that petitioners believed that 
order this Court authorizing them borrow sum from the 
Westchester Title Trust Company sufficient pay the lien and 
notes hereinbefore referred to, and pledge the securities the 
Estate collateral for the said loan.” was signed and verified 
the accounting executor and Anna Junkersfeld, executrix. 

The objections charge that the said bonds and shares stock 
should have been sold May, 1930. The main objector, forgetting 
possibly that she was active participant, one the two execu- 
tors. 

Executors the settlement estates should have such time 
good sound judgment may require protect the estate against the 
sale securities market that is, common knowledge. depressed. 

The courts must guided what common knowledge. 
common knowledge that since October, 1929, this country has been 
passing through financial panic wherein the values realty and 
personalty have shrunk measure beyond belief. Matter 
Winburn’s Estate, 140 Misc. 18, 249 758. 

must kept mind that these securities were purchased 
the testator and held him the time his death. They were 
instance investment the executors upon their own initiative. 

Surrogate Delehanty Matter Beadleston’s Estate, 146 Misc. 
548, 550, 262 507, 509, said that: may said 
retrospect the judgment these executors retaining specula- 
tive securities for period over two years, and generally de- 
clining market, also matter common knowledge that scores 
individuals wide business experience have dealt with their own 
securities precisely the same way.” 

Weston’s Estate, 502, 511, the court said: 
“Where modifying facts are shown shorten lengthen the 
reasonable time (meaning the time which sell securities), the 
period eighteen months may serve just standard.” The ulti- 
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mate desire must remain, however, “the diligence and prudence 
intelligent men the management their own affairs.” 

The fifth, sixth, and seventh paragraphs the objections set 
forth the indebtedness the decedent the three banks. After 
November, 1930, the securities declined price, the so-called 
Securities” shrivelled and became quite total loss. Other securi- 
ties had provided protect the note given the banking 
department the accounting executor. had become bad with 
regard the common stock this estate that May, 1932, practi- 
cally all the securities had used collaterai, and even that 
much was not enough. 

The oldest the two adopted children had been age for two 
three years, and, fact, was age the time the father died. 
The other adopted child did not become age until September, 1932. 
The testimony the trust officer, backed the minutes the 
trust committee the accounting corporate fiduciary, discloses the 
fact the prior talk the parties relation ratifying the action 
holding the stock when the infant became age. The testimony 
the trust officer was that the talk was had the spring 1932. 
Just soon the youngest daughter became age, the widow-ex- 
ecutrix and her two daughters came into the office the accounting 
executor and signed the following consent: 


We, the undersigned, being beneficiaries under the Last 
Will and Testament Peter Junkersfeld, late the Village 
and Town Scarsdale, deceased, hereby authorize and 
request the Executors under said last Will and Testament, 
hold all securities owned said Peter Junkersfeld the time 
his death, until the market for the same, the opinion 
said Executors, has improved sufficiently for the disposal 
the same. 

hereby further consent that all transfer and inherit- 
ance taxes and expenses paid out the income said 


Estate. Dated September 13th, 1932. 


This paper was signed the widow and the two children, and, 
giving their evidence, they did not make denial. one the 
pieces evidence that makes estoppel inescapable. 

equitable estoppel prevents person, upon principles honesty 
and fair and open dealing, from asserting rights, the enforcement 
which would, through his omissions, commissions, work fraud and 
injustice. Rothschild Title Guarantee Trust Co., 204 458, 
the word deed one party upon which another rightfully relies, 
and, relying, changes his position his injury. Metropolitan 
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Life Ins. Co. Childs Co., 230 285, 292, 180 295, 
658; Commercial Credit Corp. Northern Westchester Bank, 
256 482, 489, 177 12; Matter Cooke’s Estate, 147 
528, 534, 264 336; Matter Kent’s Estate, 146 
155, 161, 261 698; Matter Packard’s Estate, 146 
Misc. 65, 68, 261 580. 

The court said, Garvin’s Will, 256 518, 520, 177 
24, 25: “Towards the widow, who was beneficiary the trust 
fund, and who acquiesced in, indeed she did not encourage reten- 
tion the securities, failure sell was misfortune, not wrong.” 

February, 1933, the accounting executor ceased business 
trust company. Its depositors were paid. Its banking depart- 
ment loans were taken over the Bank Manhattan the city 
New York and after that time the securities put collateral 
the note were sold and applied the note. Even late March 
20, the evidence shows that Mr. Ray, the trust officer, had 
three talks with the widow-executrix over the telephone, and that 
time she refused consent sell any the securities. This from 
her own testimony. 

The widow-executrix years old. She college graduate, 
and had had business training until her marriage the decedent. 
She highly intelligent woman. Her own testimony shows that 
since her husband’s death she has been dealing the market. Her 
statements lack information, that she was not told about the 
estate, that she did not know this that, are not borne out the 
evidence. 

While the whole story regarding this estate unhappy one 
and the result general financial conditions, and particularly be- 
cause the debacle the so-called “Insull Corporations,” pro- 
vides justification for surcharging these two executors. 

Upon all the facts the case, decline surcharge the account- 
ing executor the widow-executrix. The picture contains cor- 
porate executor and widow-executrix. The stock which the de- 
cedent, her husband, had purchased his lifetime was good enough 
for her. She, like most people, had confidence the stocks, the 
times, and the country. The two together could little know 
anticipate the Insull catastrophe. The beneficiaries under the will 
were seeking have the stocks held for better market. They were 
doing just what most would probably have done, not wanting 
take the loss then. And the erosion the times has eaten into 
the estate such extent that there estate left. 
judgment, the two executors are protected the facts well 
the estoppel. 

From the whole evidence, apparent that the accounting 
executor was all times laboring under the honest belief that was 
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holding these securities the request the distributees. charge 
made against the accounting executor, either executor, dis- 
honesty fraud, nor claimed that they endeavored gain profit 
for themselves. There distinction between negligence, and mere 
error judgment and the fiduciary acting honestly and with ordi- 
nary prudence not held liable for unfortunate results which could 
not expected foresee and was powerless prevent. Clark’s 
Will, 257 132, 177 397. 

the wave.of depression that engulfed the country, with securi- 
ties all sorts, including those the highest class, shrinking 
value, prudent business man dealing with his own investments 
would have been doubt whether hold sell. Matter 
Sprong’s Estate, 144 Misc. 293, 296, 259 77; Matter 
Pratt’s Estate, 143 751, 753, 257 226; Matter 
Chaves’ Estate, 143 Misc. 868, 257 641; Costello Costello, 
209 252, 262, 103 148; Green Crapo, 181 Mass. 55, 

hope that this portrayal may serve lesson executors, cor- 
porate otherwise, who are tied with other executors who are 
members the family, and who rely upon words distributees. 
There just one way wind estate, and that according 
law, pay the debts, and, the beneficiaries, executors, and others 
are disinclined follow the law, then the non-family executor, cor- 
porate otherwise, might better resign and escape the kind 
charges that are made these objections. 


Will Revoked Creation Living Trusts 


Where person, after making will, creates living trusts 
disposing practically all his property, leaving relatively 
nothing substance for the will operate on, the will 
thereby revoked. O’Connor’s Estate, O’Connor St. 
Joseph’s Provincial House St. Paul, Supreme Court 
Minnesota, 253 Rep. 

this case, O’Connor, the decedent, executed will 
1926, which made cash bequests aggregating $120,000, 
and created trusts for various persons, including his wife and 
daughter. 1927, executed codicil, revoking $45,000 
the cash bequests. 1928, executed four living trust 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1511. 
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agreements covering all his property, valued about $358,- 
000, except his bank balance and small amount personal 
property. these trust agreements, reserved the income 
for himself for life and then disposed his property 
manner quite different from the plan which his will was 
drawn. the time his death, left only bank account, 
amounting about $12,000, outside the property covered 
the trust agreements. 


This proceeding was brought probate the will 
persons mentioned therein, but overlooked the trust agree- 
ments. holding that the will had been revoked the living 
trusts, the court said: 


issue implied revocation, declarations the testator are irrelevant. 
“The presumption law arising from the changed conditions 
conclusive, and evidence admissible rebut Donaldson 
Hall, 106 Minn. 502, 119 219, 220, 1073, 
130 Am. St. Rep. 621, Ann. Cas. 541. 

conceded necessarily that, proportion the living trusts 
are efficacious, there revocation pro tanto (partial). Graham 
Burch, Minn. 171, 697, Am. St. Rep. 339; Dunnell, 
Minn. Probate Law, 228. need not follow the trail argu- 
ment through text-book and judicial discussion the difference be- 
tween ademption, satisfaction otherwise, and revocation. Page 
Wills, The thing determinative not the process, the 
name it, but its effect the estate and the ability the will 
operate thereon whole part. 

This much clear: the living trusts are valid, there rela- 
tively nothing substance left subject-matter for operation the 
will. The accomplishment its plan and purpose impossible, 
made act the testator. The living trusts make the children 
Mrs. Carrington remaindermen all the trust property. Under 
the will, they occupied that position only three designated 
parcels. The remainder created the will favor the four 
named charitable institutions St. Paul gone, having disappeared 
the general all-inclusive remainder already referred favor 
the children Mrs. Carrington. Nothing remains for Mrs. Taylor, 
donee under the will. The payment the $75,000 cash legacies, 
twenty for $2,000, one for $10,000, and one for $25,000, made 
impossible except the relatively inconsequential distribution 
which might result, after paying expenses and debts, any, out 
the $12,000 bank balance which was the only item not covered 
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the living trusts. Such distribution would far from the elab- 
orate plan the will judicial rather than testamentary 
origin. 

The test complete distinguished from partial revocation 
implication, through change estate, whether aught remains upon 
which the will can operate according its plan. The design the 
will determinative. court may substitute one its own simply 
give the will nominal effect something, even though mere 
vestige the estate. nearly all the property has been alienated 
and what remains small relatively that the testamentary plan 
must fail, not only purpose but also every important detail, 
there revocation toto (complete). If, instead the living 
trusts, had new will setting testamentary trusts, the same 
terms, without residuary gift and without express revocation the 
former will, seems rather plain that, notwithstanding the omission 
express revocation, one would have implied. Neibling 
Methodist Orphans’ Home Ass’n, 315 Mo. 578, 286 58, 

conclude that, the living trusts are all valid, there was 
complete revocation. have ruling case, but our ground 
decision implicit Estate Evans, 145 Minn. 252, 177 
126, 128, 1631, where revocation was denied because, not- 
withstanding change estate, testamentary trust could “be 
carried out substance the will directs.” Smith, 191 Mich. 
694, 158 148 (following Sprague’s Estate, 125 Mich. 
357, 293), was held flatly that conveyance testator 
all his property after executing his will revokes it. Cooper’s 
Estate, Pa. 88, Am. Dec. 673, the testator had not disposed 
his entire estate. But enough was gone make “impossible 
execute the will according his intent.” Revocation held complete. 
Balliet’s Appeal, Pa. 451, there was such “impossibility 
give effect the disposition the also, Forney’s 
Estate, 161 Pa. 209, 1086; and Estate Kulp, 122 
Neb. 157, 239 636. 


BANKING DECISIONS 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


BANK ENTITLED RETAIN BONDS RE- 
CEIVED GOOD FAITH SECURITY 
FOR LOAN 


Wiese Corn Exchange Bank Trust Co., New York Supreme Court, 
Appellate Division, 269 Supp. 740 


The plaintiff sued the defendant bank, alleging that bonds be- 
longing him had been stolen and subsequently pledged with the 
defendant bank security for loan. was decided that the plain- 
tiff could not hold the defendant bank liable for the value the 
bonds without showing that the bank had received the bonds with 
knowledge that they were stolen, had otherwise acted bad faith. 
There being proof this character, favor the 
plaintiff was reversed appeal. 

The loan this case was made branch officer the defend- 
ant bank. appeared that detective agency had sent out notice 
describing the stolen bonds before the loan question was made. 
This notice was received five other branches the defendant bank 
but not the main office the branch which the loan was 
made. was held that there was duty the branches receiving 
the notice inform the main office the branch which the loan 
was made such notice. 


Action William Wiese against the Corn Exchange Bank 
Company, impleaded with Samuel Goldstein. From much judg- 
ment entered verdict adjudges that plaintiff have judgment 
against defendant the Corn Exchange Bank Trust Company for $14,- 
366.47, the Corn Exchange Bank Trust Company appeals. 

Judgment far appealed from reversed, and complaint dismissed. 

Laughlin, Gerard, Bowers Halpin, New York City (Frank 
Laughlin, New York City, counsel; Spotswood Bowers, Albert 
Falek, and Joseph Kirkpatrick, all New York City, the brief), 
for appellant. 

Cadwalader, Wickersham Taft, New York City (R. Keith Kane, 
New York City, counsel; Edward Abbe Niles and Collier Weeks, 
both New York City, the brief), for respondent. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §577. 
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GLENNON, J.—This appeal the defendant bank from 
judgment the Supreme Court, entered against after trial 
court and jury. The action sounds conversion. 

appears from the record that January 18, 1928, five $1,000 
par value, Consolidated Mortgage Series per cent. bonds the 
Anaconda Copper Company, due 1953, and five $1,000 par value, per 
cent. German External Loan bonds, due 1949, were stolen from safe 
plaintiff’s office. 

February 21, 1928, one Samuel Goldstein, the impleaded defend- 
ant, obtained loan from the appellant the sum $8,500, and gave 
collateral security the stolen bonds which are the subject-matter 
this action. Where Goldstein obtained the stolen bonds not indicated, 
since defaulted pleading and did not appear upon the trial this 
case. was stipulated the trial that these bonds were negotiable 
form. 

The respondent, order have obtained valid judgment, should 
have established upon the trial this case that the appellant, 
ing the stolen negotiable bonds, acted ‘bad faith had actual 
edge that the securities were not the property the impleaded de- 
fendant. review the facts will indicate our reasons for believing 
that respondent failed sustain his cause action. 

The evidence shows that Goldstein opened account the ap- 
pellant bank the month June, 1925. that time appellant was 
Hoboken, J., that Goldstein had account with since December, 
1920, and that would make ‘‘very desirable depositor.’’ 
stein’s account was first carried the Washington Heights branch 
the bank, and later transferred the Street branch, where one 
Robert Tubbs was manager. There his average daily balance was 
about $200. 

January 17, 1928, the manager the Street branch 
appellant’s bank made loan Goldstein $3,200 secured two 
$1,000 United States Brazil per cent. 1957 bonds, and two $1,000 
German Externals per cent. 1949. will noted passing that the 
latter are the same denomination and description, with the exception 
the serial numbers, those which were stolen from plaintiff the 
following day. January 19, 1928, further loan $4,000 was 
made Goldstein, who gave security, $1,000 Great Northern 
per cent. 1976 bond, $1,000 Argentine National per cent. 1960 bond, 
and three $1,000 Czechoslovakian State per cent. 1951 bonds. The 
proceeds these loans were credited the depositor’s account and 
subsequently checked out him. might well remark here 
that the explanation made Goldstein for his need cash was that 
was building warehouse Connecticut. 

February 21, 1928, third loan the sum $8,500 was made 
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the defendant Goldstein, security for which pledged that 
day the bonds suit. The first knowledge that Mr. Tubbs, the man- 
ager, had that the bonds delivered the bank February were 
stolen was acquired about year after the third loan was made. 

Respondent seeks support his claim for recovery against the bank 
the theory that had notice the theft these particular securi- 
ties. About February 17, prior the time that the third loan was 
negotiated, detective agency mailed out circular which headed 
bold type ‘‘$2,500 Reward.’’ the body thereof description the 
bonds and certain stocks which were stolen from William Wiese Co., 
some time during the night January 18. While five branches 
out seventy the bank admittedly received this circular, hap- 
pened that did not come into the hands the manager the 
Street branch the main office the bank. duty rested the 
men charge the other branches notify Mr. Tubbs the main 
headquarters the bank the opportunity obtain reward out- 
lined the for locating the stolen securities. 

Mr. Tubbs, the manager, knew that the bonds which were deliv- 
ered him were stolen, course there could question plain- 
tiff’s right recover, but the difficulty that did not know. Nor 
there anything the record indicate that he, while acting for the 
bank making the loan the negotiable bonds, did bad faith. 
had reason that time question the honesty his depositor. 

would indeed harsh rule law hold bank responsible 
upon the statement outlined this record. The bank here was 
holder due course the securities which came into its 
February 21. Section the Negotiable Instruments Law de- 
seribes holder due course follows: 

constitutes holder due holder due course 
holder who has taken the instrument under the following conditions: 

That took good faith and for value; 

That the time was negotiated him had notice 


any infirmity the instrument defect the title the person ne- 
gotiating it.’’ 


Welch Sage, 143, 146, Am. Rep. 423, Judge Peck- 
ham said part: ‘‘The law may regarded settled, that pur- 
chaser, for value advanced, negotiable paper, including bonds, not 
bound exercise such care and caution wary, prudent men would 
exercise. Negligence will not impair his title. question simply 
good faith the purchaser. Unless the evidence makes out case 
upon which jury would authorized find fraud bad faith 
the purchaser, the duty the court direct verdict. (Belmont 
249; Goodman Simonds, How. (U. 8.) 365 [15 Ed. 
Murray Lardner, Wall. 121 [17 Ed. Goodman Harvey, 
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Again, Cheever Pittsburgh, Shenango Lake Erie Railroad 
Am. St. Rep. 646, Judge O’Brien said: ‘‘There not much difficulty 
stating the rule law defining the duties and obligations party 
whom negotiable paper presented for discount sale before due. 
not bound his peril the alert for which 
might possibly excite the suspicion wary vigilance; does not owe 
the party who puts the paper afloat the duty active inquiry 
order avert the imputation bad faith. The rights the holder are 
determined the simple test honesty and good faith, and not 
speculative issue his diligence negligence. The holder’s 
rights cannot defeated without proof actual notice the defect 
title bad faith his part evidenced circumstances. Though 
may have been negligent taking the paper, and omitted precau- 
tions which prudent man would have taken, nevertheless, unless 
acted mala fide, his title, according settled doctrine, will prevail. 
(Magee Badger, 249 [90 Am. Dee. 691]; American Ex- 
change Nat. Bank New York Belting Packing Co., 148 705 
[43 168]; Knox Eden Musee American Co., 148 454 
Vosburgh Diefendorf, 119 357 [23 801, Am. St. Rep. 
Jarvis Manhattan Beach Co., 148 652 [42 68, 
776, Am. St. Rep. 727]).’’ 

For the reasons assigned herein, beliéve the judgment far 
appealed from should reversed, with costs, and the complaint dis- 
missed with costs. 

Judgment far appealed from reversed, with costs, and com- 
plaint dismissed, with Order filed. 


NOTICE DISHONOR TOO LATE CHARGE 
INDORSER 


West Virginia Coal Co. Gano, Superior Court Pennsylvania, 170 
Atl. Rep. 416 


notice dishonor mailed the indorser note two days 
after the maturity and dishonor the note too late charge the 
indorser with liability. Under the Negotiable Instruments 
104 the Uniform Act), where the parties reside different 
places, the notice, sent mail, must deposited the post 
office time mail the day following the day dishonor. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§973, 983. 
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The giving notice dishonor may waived after the time 
for giving notice has passed. promise the part the indorser 
pay the instrument will constitute such waiver. But letter, 
written the indorser, stating that will endeavor have the 
party principally liable pay not waiver. 


Assumpsit note the West Virginia Coal Company against 
Gano. From judgment for defendant, plaintiff appeals. 
Affirmed. 
Joseph Ryan and Levi Mandel, all Philadelphia, for ap- 
pellant. 
Van Artsdalen, Philadelphia, for appellee. 


CUNNINGHAM, J.—This appeal the plaintiff below from 
judgment favor the defendant upon his statutory demurrer 
amended statement claim action against him indorser 
promissory note, made and delivered Gano Moore Coal Mining Com- 
pany, the plaintiff company, and reading: 


1640.09 


Sept. 19, 1929 

days after date, promise pay the order West Vir- 
ginia Coal Co. the sum $1,640. and Dollars payable Bank 
Commerce Trusts, Richmond, Va. without defaleation. Value re- 
ceived. 
No. Due 

Moore Coal Mining Co. Ine. 
Dimm, Vice President.’’ 


The question here involved whether plaintiff stated good cause 
action. The material averments (in addition those relative the 
making and delivery the note) may thus summarized. 

The defendant indorsed the note September 29, 1929. Mon- 
day, November 18, 1929, the due date, ‘‘it was duly presented, but pay- 
ment was refused.’’ Notice that the note had been dishonored non- 
payment was given appellant writing, and mailing from Rich- 
mond, Va., November 20, 1929, defendant, then residing Phila- 
delphia, Pa., letter from its president, containing, inter alia, the fol- 
lowing: ‘‘I have been out town for several days. return find 
memorandum from our treasurer the effect that your two notes were 
due November 18th. Can you not help out this? Surely 
man your resourcefulness can pay, after this long wait, least half 
each bill. Won’t you try this for us, sending new note for 
the 

Defendant replied, under date December 1929, the manner 
hereinafter stated. 

The questions law raised the affidavit defense lieu de- 
murrer were: (a) The statement failed set forth any facts showing 
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the note was duly presented for payment; and (b) the statement failed 
set forth any facts showing that defendant ‘‘was properly notified 
the presentment and dishonor the said note and, fact, affirmatively 
showed that notice given the defendant was not proper 
notice.’’ 

Appellant’s contention reply was that defendant’s letter De- 
cember 1929, amounted promise that would pay the note and 
therefore operated waiver notice dishonor. 

apparent from the correspondence, copies which were at- 
tached the statement, that refers two notes held appellant— 
the one suit and another made defendant individually. The con- 
tention appellant’s printed brief that defendant was 
tion party and therefore not entitled, under section 115 the Nego- 
tiable Instruments Act, infra, 238, notice dishonor was 
properly abandoned the oral argument. there anything the 
statement, exhibits, showing what connection, any, defendant had 
with the maker the note. 

general proposition, defendant, under the Negotiable Instru- 
ments Act May 16, 1901, 194, 89, 211, was discharged 
unless was given notice, accordance with its other provisions, that 
the note which had indorsed had been dishonored nonpayment. 
Assuming, but not deciding, that the letter from appellant’s president 
sufficiently identified the instrument sued upon, the question remains 
whether the notice, pleaded, was time, and, not, whether appel- 
lant pleaded any facts which, established, would amount waiver. 

Upon this branch the case, adopt these excerpts from the 
opinion Lamberton, J., for the court below. 


Negotiable Instruments Act likewise provides section 104 
(56 226) that where the person giving and the person receive 
notice, this case, reside different places, the notice dishonor 
‘must deposited the post office time mail the day fol- 
lowing the day dishonor.’ the note was duly presented this 
case, the day dishonor was November 18, 1929. Notice should, there- 
fore, have been mailed November 19th. The statement claim itself 
shows that the notice was not mailed until November 20th. This was 
too late. 

for plaintiff admits his brief that the notice was mailed 
too late, but avers that defendant cannot now take advantage this 
point, because has waived the defect promising his letter 
December 4th that would pay the note. This contention would 
sound the letter defendant contained such promise. The only 
part the letter having any application the point issue fol- 
lows: making desperate effort pay the note which owe your 
and also endeavoring arrange funds for the Gano Moore 
Coal Company pay their note. suggest that these two notes remain 
they are, but you want send you renewals, let know and 
will get hold Mr. Dimm and send them. the meantime, you may 
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rest assured that doing everything possible arrange the neces- 
sary funds.’ 

certainly agreement the part defendant pay his 
own note, which was already liable pay. also says that will 
endeavor have the Gano Moore Coal Company pay its note. This 
cannot construed promise the part defendant that 
would personally pay the Gano Moore Coal Company 


provided section 109, 232, that ‘‘notice dishonor 
may waived, either before the time giving notice has arrived 
after the omission give due notice, and the waiver may expressed 
The most recent reference this section will found 
First National Bank Granwille Delone, 312 Pa. 391, 167 286, 
ease which the evidence was and, therefore, for the jury. 

The only thing pleaded appellant constituting waiver the 
letter December 4th; contends such promise pay has 
been held number authorities, some which are cited and relied 
upon its brief, amount waiver notice dishonor. 

our opinion, the letter falls far short bringing this case within 
any our appellate decisions. appellant availed itself the op- 
portunity amend its statement, may assume has stated the facts 
fully and favorably possible. 

The decision the questions law, raised the statutory de- 
murrer, favor the defendant disposed the essence appellant’s 
claim, and the entering final judgment for defendant was there- 
fore proper. 

Judgment affirmed. 


ASSESSMENT NOT SUBJECT REVIEW 


Schram Schwartz, United States Circuit Court Appeals, Fed. 
Rep. (2d) 699 


determination the Comptroller the Currency the 
solvency national bank and the necessity assessment 
against the stockholders the bank upon the stock- 
holders and not subject least the absence fraud 
charged and proved. 


Action receiver the National Bank North 
Hudson Union City, New Jersey, against Frank Schwartz. From 
order striking out the answer the defendant and dismissing his 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1350. 
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counterclaim, and directing that judgment entered favor the 
plaintiff for the sum $1,925, interest, and costs, and from the judg- 
ment entered thereon, the defendant appeals. 

Affirmed. 

This action the plaintiff, receiver the National Bank 
North Hudson Union City, J., recover from the defendant, 
stockholder, the amount stock assessment levied the Comp- 
troller the Currency under the authority the National Banking 
Act (12 USCA seq.). The complaint alleged that the receiver 
was appointed the Comptroller pursuant such act and that the 
defendant had refused pay his assessment. 

The answer set affirmative defense and also counterclaim 
alleging that during the month July, 1931, one Peterson, 
national bank examiner, conducted examination the affairs the 
bank and, result the examination, declared that had sustained 
losses which exceeded its combined capital, surplus, and undivided 
profits; that August 1931, the bank examiner, behalf the 
chief bank examiner, directed the cashier the bank notify the 
directors present meeting held that night the chief 
examiner his office the Federal Reserve Bank New York City; 
that seven the sixteen directors the bank assembled the evening 
that day the office the chief examiner and under his direction, 
representative the Comptroller the Currency the United 
States, executed instrument reciting that the examination had dis- 
closed losses exceeding the capital, surplus, and undivided profits the 
bank and resolving that the bank closed and placed the hands 
the Comptroller the through his representative Peterson 
that thereupon, the morning August 1931, Peterson closed the 
doors the bank and posted thereon notice that was charge 
and that had suspended its business; that about the 8th day 
August, the plaintiff Schram arrived the bank and took possession 
the assets under order signed one Awalt, the Acting Comptroller 
the Currency, reading follows: 


from information file this bureau, satisfied 
that the ‘National Bank North Hudson Union City,’ located the 
City Union City, County Hudson, and State New Jersey, 
insolvent and unable pay its just and legal debts: 

Therefore, Awalt, Acting Comptroller the Cur- 
pursuance the power and authority vested law 
and under the provisions Section Act Congress entitled 
‘An Act authorizing the appointment Receivers National Banks, 
and for other purposes,’ approved June 30, 1876, hereby appoint 
Schram, Receiver ‘National Bank North Hudson Union 
City,’ with all the powers, duties and responsibilities given im- 
posed upon Receiver under the provisions the Revised Statutes 
the United States which authorize the appointment 


= 
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The amended answer further alleged that the plaintiff Schram there- 
after posted notice the doors the bank the effect that was 
resolution its board directors August 1931, and 
about September 21, 1931, posted further notice reading 


Statement Condition the 
National Bank North Hudson 
August 6th, 1931 
Assets 
Bills receivable $3,740,382.53 
Cash hand 88,826.52 
Assets other than bills receivable and cash 
hand 6,198,037.27 $10,027,246.32 
Liabilities 
Liabilities unsecured 8,016,725.19 
Deposits secured pledge assets 
the bank aggregating $127,012.82 
collateral 111,291.01 
Rediscounts secured pledge assets 
the bank 
Bills Payable secured pledge assets 
the bank aggregating $930,155.04 
collateral 620,000.00 
8,748,016.20 


was also alleged that among the assets the bank were bonds 
which had worth about $4,963,130.41, that many these bonds 
were disposed the plaintiff through pool organized under the 
direction the Comptroller, whereby upon the sale bond, whether 
the National Bank North Hudson any other closed bank, the 
sales price was prorated among all the closed banks holding similar 
bonds, and that the assets the bank were greatly diminished accord- 
ingly. was further alleged that upon proper accounting the 
receiver and valuation the uncollected assets remaining his hands, 
had appeared the satisfaction the Comptroller that was neces- 
sary the individual liability the stockholders order 
pay the debts the bank and that had made assess- 
ment $600,000 upon the shareholders the bank and had directed 
the receiver take all necessary proceedings suit otherwise, 
the individual liability the shareholders. 

was further alleged that the resolution signed the directors did 
not bind the stockholders because was not passed directors’ meet- 
ing, nor assented majority the directors, and was brought 
about the examiners effort justify their erroneous 
sion that the bank was insolvent August 1931, whereas the bank 
was not insolvent that time and that the conclusion that was in- 
solvent was due the fact that the examiner erroneously declared assets 
that were valuable value; that the determination the 
Comptroller that was satisfied that the bank was insolvent and un- 


THE BANKING LAW JOURNAL 487 


able pay its just and legal debts was not based any information 
his office, but, the contrary, the statement the financial condi- 
tion the bank posted the receiver, and set forth above, shows that 
the bank was solvent and able pay its just and legal debts, did the 
information file the office said Comptroller; that the order 
the Comptroller September 28, 1931, reciting that was necessary 
levy the assessment upon the stockholders order pay the debts 
the bank was invalid because made mistake and not made upon any 
proper accounting proper valuation the collected uncollected 
assets the bank. The answer further alleged that there were several 
pretended liabilities entered into the receiver since took posses- 
sion, not warranted law, which constituted part the liabilities, 
upon which the assessment the stockholders rested and which did not 
impose any liability assessment upon the shareholders upon this 
defendant; that the plaintiff was negligent collecting and preserving 
the assets the bank and reason thereof they have far depreci- 
ated value that claimed that they are insufficient pay its debts, 
but, had used due realizing upon the same, they would have 
been more than sufficient and there would have been basis upon 
which stockholder’s liability could have been predicated. The answer 
finally demanded decree that the resolution signed certain the 
directors declared null and void, that determined that the bank 
was not insolvent, and that the plaintiff restrained from prosecuting 
this action collect any assessment from the defendant the present 
suit. 

The plaintiff moved upon affidavits strike out the answer sham 
and frivolous and for judgment for the amount the assessment de- 
manded the complaint. The motion was granted and judgment for 
the plaintiff rendered, from which this appeal has been taken. 

counsel), for defendant-appellant. 

Edward Smarak, Union City, (Hugh Williamson and 
Breed, Abbott Morgan, all New York City, counsel), for plain- 


AUGUSTUS HAND, (after stating the facts above).— 
The receiver the National Bank North Hudson was appointed 
under the power given the Comptroller the the Na- 
tional Banking Act (U. Code, title 12, [12 USCA §191]) 
appoint receiver whenever ‘‘satisfied the insolvency national 
banking association after due examination its affairs 
The same act authorizes the receiver ‘‘under the direction the comp- 
troller’’ the individual liability the stockholders 
sary pay the debts the association. has long been held the 
Supreme Court that the determination the Comptroller that as- 
sessment necessary order pay the debts national bank which 
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has placed the hands receiver conclusive upon its stock- 
holders and cannot questioned the litigation that may ensue. 
Kennedy Gibson, Wall. 498, 505, Ed. 476; Casey Galli, 
673, 681, Ed. 168; Germania National Bank Case, 
628, 634, 635, Ed. 448; United States rel. Citizens’ Nat. 
Bank Knox, 102 422, 426, Ed. 216; Bushnell Leland, 
164 684, Ct. 209, Ed. 598; Deweese Smith, 187 
637, Ct. 845, Ed. 344, affirming without opinion 106 438, 
971 8). The National Banking Act affords com- 
plete and adequate administrative remedy unfettered judicial ascer- 
tainment the wisdom necessity the action the Comptroller 
provided the latter proceeds accordance with the terms the statute. 

has likewise been held that stockholder could not interpose 
defense action receiver defunct national bank the 
ground that the Comptroller had sufficient evidence warrant the 
appointment receiver justify the making assessment. 
The Cireuit Court Appeals for the Third Circuit held Miller 
Stock, (2d) 773, where another stockholder was sued receiver 
the National Bank North Hudson. The defendant’s counsel argues 
that the decision the Third Cireuit arose only upon affirmative 
defense complaint seeking attack the receiver’s suit collaterally 
and says that the court did not have deal, do, with equitable 
counterclaim that attacks the appointment the receiver and the im- 
position the assessment directly. But Crawford Gamble (C. 
A.) (2d) 15, stockholder who was sued the receiver 
national bank attempted question the solvency the bank and the 
propriety the assessment and assert his rights means 
equitable counterclaim. The Court Appeals the Sixth Cireuit 
affirmed order striking out the counterclaim and said, page 
(2d): ‘‘He must pay promptly when upon, and, 
should eventuate that the assessment any portion not 
needed, will returned. Any other attitude would destroy public 
confidence and lessen the security which the creditor and depositor has 
right 

Deweese Smith (C. A.) 106 438, page 445, 
971, Judge Sanborn said that the decisions the Comptroller ‘‘of 
questions within his jurisdiction are, like the decisions the land de- 
partment and other quasi judicial tribunals, impervious collateral 
attack, and open avoidance the court only direct attack upon 
them the grounds clear error law, fraud, This 
language seized upon the defendant support his counterclaim 
the present action. 

Liberty National Bank McIntosh, (2d) 906, the Court 
national bank have the appointment receiver declared void and 
assessment upon stockholders enjoined. The court said [at page 
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909 (2d)]: ‘‘The decisions the Comptroller the Currency 
are not subject collateral attack, nor his assessment against share- 
holders, and the amount thereof open review; but, the contrary, 
neither the nor the shareholders, clearly the absence fraud 
charged and proved, are entitled judicial determination any 
question involved his decision either the solvency, the sum due 
and the amount assessments ordered, such matters one 
and all being exclusively within the judgment and discretion the 
Comptroller, and which acts quasi judicial 

The Court Appeals the Fourth reiterated the same 
views Wannamaker Edisto Nat. Bank Orangeburg, (2d) 
696, 700, where was filed enjoin 
liability assessment, and vacate the appointment The 
court said: ‘‘It settled that the determination the solvency 
national bank, and the necessity assessment against its sharehold- 
ers, and the amount thereof, committed exclusively the judgment 
and discretion the Comptroller, and not subject judicial re- 

think clear from the foregoing that the answer was properly 
stricken out and the counterclaim dismissed. 

The defendant’s answer contains allegations fraud, and 
mistake can ever basis for reviewing the action the Comptroller, 
are clear that not such mistake due mere error 
judgment valuing assets. 

Judgment and order affirmed. 


TAX CLAIMS PREFERRED FAILURE 
BANK 


People rel, Nelson, Auditor, Bank Rushville, Supreme Court 
Illinois, 189 Rep. 299 


claim against bank for unpaid personal property taxes 
entitled preference payment upon the failure the bank. 

Moneys deposited bank, consisting undistributed taxes 
(taxes which have not been distributed the different governmental 
bodies entitled them) are entitled preference payment upon 
failure the bank. 


Proceedings the People, the relation Oscar Nelson, Auditor 
Public Accounts, against the Bank Rushville, wherein Henry 
Ladewig was appointed receiver the defendant bank for liquidation. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §146. 
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From judgment the court allowing the claims the People, 
the relation Ross Chitwood, County Treasurer and officio 
County Schuyler County, claims, the receiver 
appealed the Appellate Court, which transferred the cause the 
Supreme Court. 

Decree affirmed. 

Flesher, Rushville, and Putting, Springfield, for 
appellant. 


Arnold, State’s Atty., and Willard, both Rushville, 
for appellee. 


STONE, J.—Appellee, county treasurer and officio county 
collector Schuyler County, filed the court that county 
petition the matter People rel. Nelson, Auditor Public 
Accounts, Bank Rushville, pending that court for the liquida- 
tion that bank, seeking allowed intervene, and for the allow- 
ance certain claims him preferred Two these 
claims are involved this appeal. One was the sum $3,882.21 for 
the personal property tax levied for the year 1930 against the Bank 
Rushville. The other was the sum $4,293.33 for undistributed 
taxes deposit that bank the time was closed. These claims 
were allowed preferences, and appellant, Henry Ladewig, re- 
ceiver the bank, was directed pay out due course the said sums 
preferred claims. The receiver appealed the Appellate Court, and 
the cause was transferred this court the revenue involved. 

Regarding the claim for personal property taxes, urged ap- 
pellant that represents taxes shares bank stock, which under 
the ruling this court not properly assessable personal property 
the bank. Cases are cited supporting that contention. examina- 
tion the appropriate page the assessor’s book for the town Rush- 
ville, however, discloses that this tax derived from the assessment 
personal property the sum $85,700. There indication that 
stock was assessed. The evidence shows the assessment, failure the 
bank pay, the report the collector the board supervisors, and 
the issuance collector’s warrant. The evidence discloses objec- 
tion the assessment the bank. The tax was due and payable. 

claim for taxes entitled priority over individual debts. Taxes 
are levied for the support the government and take precedence over 
all other demands against the property owner. The property the 
owner may seized and sold though there may other liens upon it. 
Payment taxes may enforced the exclusion all other creditors. 
money due contract, express implied, arising out judg- 
ment; while charge persons property raise money 
for public purposes and operates invitum. People Dummer, 274 
637, 113 934; Jack Weiennett, 115 105, 445, 
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Am. Rep. 129; Dunlap Gallatin County, The return 
the county collector showing taxes due and unpaid constitutes prima 
facie evidence the delinquency such tax. Carney People, 210 
Ill. 365. The court did not err awarding the petition 
appellee the claim for unpaid personal property tax. 

Regarding the claim for undistributed taxes deposited the bank, 
appellant argues that the evidence shows that the money was not un- 
tax money that consisted promiscuous and miscellane- 
ous funds collected from county officers and other sources, including 
dog tax, fees, and the like. appears that appellee successor one 
Strong county treasurer and officio that appellee 
took office the December, 1930; and that the 8th December 
there was turned over him the sum $9,223.97 which had been kept 
deposit Strong the collector’s account. the amount turned 
over was the sum $363.56 which did not represent taxes collected. 
Strong, shortly before turning over the funds his hands, had placed 
all moneys this bank the treasurer’s fund account. 

The only witness called the hearing was Mrs. Lillian Leach, who 
had for number years been deputy county treasurer. She testified 
that the sum $4,293.33 (the amount this claim appellee) re- 
mained the treasurer’s account the time the bank was closed and 
was undistributed taxes. She testified also that about July 1931, 
distribution was made the different governmental bodies entitled 
the taxes; that April she, the request the bank, took 
number tax receipts for various taxpayers and received receipts 
the bank therefor; that had been the for years this for 
the convenience taxpayers who paid their taxes the bank for 
whom the bank paid the taxes, and that these taxes, when collected, 
were deposited the bank the credit the that the taxes 
the various property owners represented these receipts amounted 
$11,333.65; that the time distribution was made July those 
taxes had not been deposited the the collector, but they were 
deposited his credit September and that there had been dis- 
tribution taxes after that time. She testified that various checks had 
been drawn this account but none for distribution the part the 
fund due any governmental that after taking the office appellee 
kept combined treasurer’s and collector’s account; that checks had 
been drawn against that account, but the witness stated positively that 
there had been distribution the taxes collected and deposit 
the bank; that such distribution those funds was not made July, 
because the collector had his bank book showing the deposit 
those moneys until September She testified that the sum $4,- 
293.33 was all moneys undistributed. have said, evidence was 
offered contradiction her testimony. Under this condition the 
record appellee’s claim comes within the ruling this court People 
Bank Chebanse, 340 124, 172 50; People Farmers’ 
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State Savings Bank, 338 134, 236, and People 
Farmers’ State Bank, 335 617, 167 804, 1327, and 
was not error allow preference. 

Counsel for appellant argue that the court improperly refused 
take into consideration, ordering these claims paid due course 
administration, that there might other preferred claims. each 
the order the court was that the receiver hold the sum such 
claim ‘‘as amount preferred against the assets the said Bank 
Rushville all other claims against the said bank except those claims 
persons having antecedent lien against the assets the 
Under the ruling People Bates, 351 184 597, this 
was not error. Both these claims are for taxes, and, have in- 
dicated, are preferred claims. The general rule appertaining prora- 
tion, need be, claims this character, will doubtless observed 
the receiver paying them due course administration. 
construe the court’s order there should difficulty executing it. 
The decree the court affirmed. 

affirmed. 


DEPOSITOR ENTITLED PREFERENCE 
WHERE CHECK REFUSED 


Koehler Joplin State Bank, Springfield, Missouri, Court Appeals, 
Rep. (2d) 728 


Where bank refuses pay depositor’s check for the amount 
deposit, upon presentment the check the depositor, and 
without reason, and the bank subsequently fails, the depositor will 
entitled preference payment and permitted collect the 
amount the deposit full. 


Proceeding Sadie Koehler against the Joplin State Bank and 

Harrison, Commissioner Finance, appeals. 
Affirmed. 

Foulke Foulke, Joplin, for appellant. 


SMITH, J.—This claim for preference. The claim was filed 
time with the liquidating officer the bank and the 
circuit court for its determination whether the claim should 
allowed preferred claim ordinary claim. The trial court 


For similar decisions see Banking Law Journal (Fourth 
Edition) §142. 
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allowed the claim preferred claim, and the liquidating officer 
appealed this court. 

The case before only one assignment error; namely, that 
under the law and the evidence the finding the court should have 
been that allowing the claim common claim and denying its 
preference. 

The facts are very simple. Sadie Koehler testified that she deposited 
$400 the Joplin State Bank February 1927, general check- 
ing account, and had drawn checks against the same between that 
date and January 14, 1932, and that January 14, 1932, she wrote 
check for the $400, and presented for payment the bank, and pay- 
ment thereof was refused. bank was closed couple days there- 
after. 

The plaintiff testified that she had had some conversation with John 
Jones, the cashier the bank, about buying some government bonds, 
and that she wanted $500 worth bonds, provided she could get 
another hundred dollars. She said that the cashier the first conversa- 
tion said would charge her $1.50 upon the hundred dollars worth 
for buying the bonds; that later date told her that, since she had 
been such good customer, would not charge her anything for buy- 
ing the bonds, and for her get another hundred dollars and bring 
and would get the bonds for her. She that time talked about 
drawing her money out, and Jones persuaded her leave there. This 
conversation December 21, 1931. January 11, 1932, she 
went the bank and asked Jones had her bonds, and that told 
her that did not because she had not brought the extra hundred 
dollars, and that could not buy them until she brought in, and that 
she left the bank and did not tell him whether she would bring the 
hundred dollars not. She said she went back the bank the 14th 
January and asked Miss Fama Roper, who was teller and bookkeeper 
the bank, Mr. Jones had bought any bonds for her, and that she 
told her ‘‘No,’’ and that she said Miss Roper, ‘‘I knew didn’t 
because said wouldn’t buy them unless brought another 

She said she asked Miss Roper for pencil sign check she had 
written out for the amount her deposit made payable that 
she signed the check for $400, and handed to. Miss Roper, who looked 
it, and that Miss Roper told her she could not give her the money 
the until she saw Mr. Jones. She said then Miss Roper, ‘‘I 
want money, and this way run bank. you won’t give 
money, give back check.’’ 

She said Miss Roper went for Mr. Jones, and that Jones told her 
then that had bought $500 worth bonds for her and that they 
would there ten days. She said had bonds any kind there 
for her, and that she did not get her money when she presented her 
check. 
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John Jones, the cashier, testified that Miss Koehler’s story was 
about correct what happened about the bonds down the 14th 
that she did not know whether she wanted $400 $500 worth. 
said that told her ‘‘the bank wasn’t the market for bonds and 
didn’t want buy bonds unless she had the money there cover 
what she wanted purchase,’’ ete. said she told him that day 
ahead and order the $400 worth bonds. did not remember 
whether had ordered the bonds not the time the bank closed. 
said was not present when Miss Koehler presented the check 
Miss Roper, and knew nothing about it. 

Miss Roper was used witness for the bank, and cross-exam- 
ination testified follows: ‘‘That her name was Fama Roper and that 
she held the position teller, bookkeeper and stenographer the Jop- 
lin State Bank; that she received and cashed checks; that Miss Koehler 
came into the bank about January 14th and presented check for $400; 
that she did not look see she had that much money and did not 
look see there had been any transaction the bank that that fund 
was used for other purposes than ordinary checking account, 
but didn’t pay the check and does not remember what she told her, but 
that she didn’t make any objection the 

Miss Koehler rebuttal testified that she did not tell Jones buy 
$400 worth bonds for her, but she said when she left the bank, ‘‘T 
just believed had money spent for 

The plaintiff, the cashier the bank, and Miss Roper were the only 
witnesses used, and have set out above substance what they said. 
The trial court saw these witnesses and heard them testify. decided 
favor the plaintiff. think the record shows that 
the check was presented the bank for the amount money 
then the bank, and that payment thereof was refused. 

The appellant the printed argument makes this statement 
only one question this case, and that whether not the appel- 
lant wrongfully refused pay check which was presented the 
claimant. The appellant concedes that under the law the State 
Missouri, was appellant’s duty pay the check and the appel- 
lant refused pay the check, that thereafter held the amount repre- 
sented the check trustee, and claimant would entitled 
preference.’’ 

think and hold that proper demand was made and payment 
was refused, and that thereafter the bank held the money trustee 
for the plaintiff, and that plaintiff entitled have her claim allowed 
preferred claim. Johnson Farmers’ Bank Clarksdale, 223 
Mo. App. 513, (2d) 1090; Hiatt Miller Bank al., 224 Mo. 
App. 1040, (2d) 532; Blackshaw French (Mo. App.) 
(2d) 916, 918. 

The judgment affirmed. 
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ACTION BANK OFFICIAL FOR LIBEL 


Chapman Gannett, Supreme Judicial Court Maine, 171 Atl. Rep. 
397 


not libelous for newspaper, publishing article, 
refer banker the ‘‘former president the closed 
where such statement not false. 


Actions Philip Chapman against Guy Gannett and against 
the Portland Maine Publishing Company which were heard the same 
sessions. The court allowed amendment the declaration and over- 
ruled defendant’s demurrer and defendant brings exceptions. 

Exceptions sustained. 

Ralph Brewster, Portland, for plaintiff. 

Jacob Berman and Edward Berman, both Portland, for de- 
fendant. 


BARNES, J.—Both actions herein are libel, alleged one pub- 
lication, tried and heard this court the same sessions. One opinion 
will suffice for both. 

Publication was the Portland Press Herald May 1933, when 
editorial appeared under the title ‘‘Plans for Reopening Closed 

his declaration plaintiff inserted from the editorial this extract: 


reference the so-called Plan’ which was advocated 


chiefly Philip Chapman, former president the closed 
and claimed that its publication was damaged. 

the declaration general demurrer was duly filed, and was 
argued that the declaration set out cause action because the entire 
editorial was not published. 

The effective result the hearing demurrer was that the same 
was sustained, the declaration adjudged bad, and plaintiff granted 
leave amend. 

due time there was filed amended declaration setting forth the 
entire editorial. other respects the amended declaration was iden- 
tical with that originally filed. The court allowed the amendment, and 
defendant excepted. 

Defendant further filed general demurrer plaintiff’s amended 
declaration, and when this demurrer was overruled, noted exceptions. 

Consideration defendant’s exceptions the overruling the 
demurrer the amended declaration will dispose the 
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the amendment offered and allowed itself demurrable, its 
allowance was improper. Garmong Henderson, 112 Me. 383, 
322; Gilbert Dodge, 130 Me. 417, 156 891. 

The declaration, both its original form and amended, makes 
clear what all intelligent readers may held know, that for three 
days, about the 4th March, 1933, all banks the state, the class 
banks which plaintiff had been active, the declaration stafes, 
were closed. 

They were closed order government, the weak with the strong. 

Plaintiff deemed the original declaration libelous because the 
words already quoted, and the only words the amended declaration 
urged libelous are the same, namely: With reference the so-called 
‘Casco Plan,’ which was advocated chiefly Philip Chapman, 
former president the closed 

The rule construction libel acceptably stated follows: ‘‘In 
determining whether given publication libelous, the language thereof 
must taken its ordinary significance and must construed 
the light what might reasonably have been understood therefrom 
the persons who read it. The question how would persons ordinary 
intelligence understand the language. The published article alone must 
construed, stripped innuendo, insinuation, colloquium, and ex- 
planatory circumstances. interpreting the language, not 
question the intent the speaker, author, even the under- 
standing the plaintiff, but the understanding those whom the 
words are addressed and the natural and probable effect the words 
upon them. person presumed intend the natural consequences 
his acts and defamation consists solely the effect produced upon 
the minds third parties. the language plain and free from am- 
biguity, solely question for the Court whether 
Cooley Torts (4th Ed.) 503, 146; Thompson Sun Co., Me. 
203, 556; Bradburg Segal, 121 Me. 146, 116 65; Emery 
Prescott, Me. 389; Patterson Wilkinson, Me. 42, Am. Dee. 
568. 

The words which the justice could look were: ‘‘Philip Chap- 
man, former president the closed Properly construed, the 
language complained not libelous. 

The characterization plaintiff not false. not claimed 
plaintiff that the alleged libelous characterization holds him forth 
have been president all the banks Portland, closed when the same 
was published. 

not false, for the declaration sets out that from 1917 until 
1929 plaintiff was president the Chapman National Bank, bank 
most assuredly ‘‘closed,’’ since May 1929, when ceased busi- 
ness National Bank and ‘‘was reorganized state banking and 
trust the declaration recites. 
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probable there can found court ruling that averment 
slanderous, defamatory which holds man only 
having been president closed bank. 

Despite the fact that some presidents banks, closed when the 
Casco National Bank was closed, have, upon examination, revealed 
conditions that were, say the very least, irregular, yet hold that 
the reader ordinary intelligence ‘‘former president the closed 
banks,’’ admittedly published May 1933, not expression 
reproach and slander. The colloquium presents the plaintiff 
highest standing and the words charged libelous are not that char- 
acter. The amendment demurrable, hence the declaration bad and 
the entry will be: 

Exceptions sustained. 


BANK PROTECTED AGREEMENT 
PAYING STOPPED CHECK 


Edwards National City Bank New York, Municipal Court the 
City New York, 269 Supp. 637 


stop payment order, signed depositor stopping pay- 
ment check, which contains statement that the depositor will 
not hold the bank responsible case pays the check ‘‘through 
inadvertency oversight,’’ will protect the bank from liability 
case pays the check the result mistake. 


Action Louise Edwards against the National City Bank New 
York. motion for summary judgment. 

Motion denied. 

Jules Druss, Brooklyn, for plaintiff. 

Wingate Cullen, Brooklyn (J. Courtney Brook- 
lyn, counsel), for defendant. 


SWEEDLER, J.—The plaintiff, depositor the defendant bank, 
drew and delivered the payee check her account the sum 
$150. Before the check was presented for payment, she the 
bank and signed stop-payment order, which reads: ‘‘I hereby agree 
indemnify the National City Bank New York against any loss result- 
ing from non-payment said check. Should you pay this check through 
inadvertency, oversight, expressly understood that you will 
way held Thereafter, when the check was presented 


similar decisions see Banking Law Journal Digest (Fourth 
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the holder, was certified and later paid subsequent holder 
whom had been negotiated. 

This action brought recover from the defendant bank the 
amount paid and charged against the plaintiff. The answer sets 
defense the agreement entered into the stop-payment order. 
support this defense alleged, the affidavits opposition 
this motion, that the certification was made inadvertently and mis- 
take, and that when the check was presented subsequent holder, 
was paid the bank because its contract certification. 

the defendant’s contention that, after the check was certified, 
became irrevocably obligated pay subsequent holder, and 
that since said certification was made inadvertently, the agreement 
tained the stop-payment order relieves the defendant from liability. 
This contention must upheld. Before its payment certification, 
the drawer may undoubtedly countermand the order, and payment 
the drawer’s funds (Negotiable Instruments Law, 325), the bank 
liable for paying disregard the countermand. American De- 
fense Society Sherman National Bank New York, 225 506, 
122 695; Morse Banks Banking (6th Ed.), 398. This com- 
mon-law liability, however, may limited agreement. When 
depositor, seeking exercise his right stop payment, enters into 
stipulation releasing the bank from liability for paying result 
inadvertence oversight, constitutes valid and binding contract. 
Gaita Windsor Bank, 251 152, 167 203, 204. this case, 
the court, upholding the validity similar agreement, states (at 
page 154 251 Y., 167 203) common-law liability 
bank regard specific transaction may limited provided the 
limitation has the assent the depositor. such situation the 
intention the parties will prevail and the rule 
notified the bank that had given check which was valid but that 
had changed his mind and did not want the check paid. said, how- 
ever, effect, ‘If you (the bank) pay through inadvertence, 
will not hold you had legal right serve such 
notice qualifying the bank’s common-law liability, and when the bank 
paid the check, after receipt such notice, did not become legally 
liable the drawer the absence evidence willful disregard 
the notice. drawer desires hold bank its common-law liabil- 
ity and impose upon the absolute duty stopping payment 
check, the notice served the bank should positive and unqualified. 

the other hand, the drawer serves qualified limited 
notice like the one question, the obligation the bank thereby 
limited, and will not liable the drawer the check inadver- 
tently paid.’’ 
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Applying the above the bar, triable issue presented 
whether not the check was certified through inadvertence 
willfully. Plaintiff urges, however, that even conceded that the 
check was certified mistake, nevertheless, was paid willfully. This 
contention invalid for the reason that under the the 
certification was all intents and purposes the equivalent payment. 
One the important facts that the check was ultimately paid, not 
the payee, but subsequent indorsee whom had been negotiated 
after certification thereof the payee. When that subsequent holder 
presented the check for payment, the bank could not revoke its certifica- 
tion. Keleher Manufacturers’ Trust Co., 145 Misc. 589, 590, 260 
899, 901; Daniel Neg. Inst. 1608; Baldinger Kupferman Mfg. 
Co. Manufacturers’-Citizens’ Trust Co., Mise. 94, 156 
445. was stated Judge Cardozo, writing for the court the case 
Carnegie Trust Co. First National Bank City New York, 213 
301, pages 306, 307, 107 693, 694, 1916C, 186: 
find authority for the proposition that bank may resist the 
enforcement its contract certification order make set-off 
available its Any other conclusion would 
destructive the value and efficiency certified checks. common 
use such checks are treated for most purposes the equivalent 
And Keleher Manufacturers’ Trust Co., supra, the court 
held that ‘‘the effect the certification was charge the plaintiff 
with the amount the checks, pass that amount the 
eredit the checks, and make the bank, acceptor, primarily liable 
for the payment any bona fide holder thereof. The legal 
result the same the holder had received the over the 

view the foregoing, motion for summary judgment denied. 


CONSTRUCTION WILL 


New Jersey Title Guarantee Trust Co. Perry, Court Chancery 
New Jersey, 170 Atl. Rep. 


divorce does not make wife ‘‘widow’’ within the legal 
meaning that term used will. 

this case testator left sum money trust company 
trust for his niece the will providing ‘‘that she shall become 
widow any time shall widow the time death, said 
fund with all shall paid her immediately.’’ After 
the testator’s death, the niece divorced her husband and thereupon 


similar decisions see Banking Law Journal Digest (Fourth 
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requested the trust company pay over her the principal the 
trust. The company refused and the matter was submitted the 
court for determination. The court held that she did not become 
with the result divorce and that she was not entitled 
the principal the fund. 


Suit the New Jersey Title Guarantee Trust Company against 
Louise Perry and others. 

Decree accordance with opinion. 

Carey Lane, Jersey City, for complainant. 

Ziegener Brenner, Jersey City, for defendants. 


FIELDER, C.—Wiliiam Meyer died October 30, 1930. 
the seventh clause his will, dated November 25, 1929, gave $5,000 
complainant trust for the benefit his niece Mildred O’Leary, 
pay her the income for life, provided ‘‘that she shall become 
widow any time shall widow the time death, said 
fund with all accruals shall paid her immediately.’’ 

Mrs. O’Leary married June 20, 1925, and her husband 
April 30, 1931. still alive. She has requested complainant 
pay her the principal the trust, and complainant seeks advised 
whether she entitled have it. The sole question for decision 
whether not Mrs. O’Leary, divorcee, widow within the mean- 
ing the quoted clause. 

widow wife who outlives her husband; one whose husband 
dead. Divorce puts end the marriage relation, but the 
wife not widow contemplation law. Swallow Swallow, 
Eq. 159, 124 372; Cye. 394. 

But contended that the testator’s sole intention was create 
trust protect Mrs. O’Leary against her husband, and that, when she 
was longer his wife and the reason for the trust had ceased, she 
should receive the principal. The argument that, the facts dis- 
closed the testimony, the word should construed 
mean the same ‘‘without husband.’’ 

The evidence shows that Mrs. O’Leary’s relations with the testator 
were father and that never liked her husband and dis- 
approved her marriage; that her marital troubles commenced few 
months after marriage and were known the testator; that fre- 
quently said she should free from her husband and should divorce 
him; that consulted his own attorney (who thereafter drew the will) 
how she could secure divorce; that early 1929 went with 
her another attorney discuss divorce proceedings, and that with 
this knowledge his part and the part his attorney the will was 
prepared under the testator’s instructions and was executed. 

where testator devised property trust for his daughter 
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for life, with proviso that, she became widow, the trust should 
end and she should have the trust property, was held, upon facts 
somewhat similar those above recited, that the word should 
construed mean ‘‘husbandless,’’ view the testator’s probable 
intent keep the property from the husband’s control, and that the 
daughter, having procured was entitled have the trust 
ended (Rittenhouse Hicks, Ohio Dec. Reprint, 759; Weekly 
Law Bulletin, 269), and such construction finds support several cases 
cited Cornils’ Estate, 167 Iowa, 196, 149 65, 
1915E, 762, but that not universal construction appears from 
eases holding the contrary, cited Cye. 394. 

the rule this state that the intention the testator the 
law wills, and that when his intention ascertained, not viola- 
tion the rules law, it. will prevail over technical rules and words 
their technical even ordinary meaning, but when the terms the 
will are clear and unambiguous and the words used are not technical 
and have common and ordinarily meaning, the court will not 
say that the testator meant something different from what said, 
unless his contrary intent clearly manifest. 

This will states plainly that single event must happen entitle 
Mrs. O’Leary receive the principal the trust and explicitly de- 
that event ‘‘become widow.’’ The testator, and his attorney 
who drafted the will, must have known the universally accepted mean- 
ing those words, and they used them with knowledge that Mrs. 
O’Leary was seeking divorce, and that the testator hoped and ex- 
peeted she would The testator must have known that 
divorce would not make her widow, and yet, with all the facts his 
mind and the mind his attorney, failed say that she should 
have the fund she divorced her husband and became 
think that the evidence fails support Mrs. O’Leary’s contention and 
rather tends strengthen the belief that the testator mean exactly what 
said and that used the word its generally accepted 
sense. That the language used the seventh clause was not fortuitous 
shown the eighth and eleventh clauses, whereby, upon the hap- 
pening certain contingencies, interest two other trust funds 
given Mrs. O’Leary under the same conditions and expressed lan- 
guage practically identical with that used clause seven. 

argued that there can logical reason for believing that the 
testator would not want Mrs. O’Leary possess the trust when she was 
and longer under marital control influence. The answer 
that the testator had the right dispose his estate saw fit, 
and was competent for him make distinction between divorce and 
widowhood, with without reason. might speculate that had 
reason for such distinction, namely, that, notwithstanding had dis- 
approved Mrs. O’Leary’s marriage, she married the man objected 
to, and feared, even divorced, her former husband might retain 
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some influence over her long lived; that they might become 
reconciled and remarry after divorce. However, not liberty 
guess whether the testator had logical reason for what said. 
sufficient that chose words common use having clear and settled 
meaning, connection with situation concerning which was fully 
informed. Under those can neither add nor subtract 
from his words. People’s Bank Tipper, 100 Eq. 431, 136 
Clermont, 107 Eq. 585, 153 601; Douglass Board Foreign 
Missions, 112 Eq. 361, 164 489. 

The complainant advised that Mrs. O’Leary not, this time, 
entitled the principal the trust created the seventh clause 
the will. 


LIABILITY DRAWER CERTIFIED 
CHECK 


Railway Express Agency Thomas, United States District Court, 
Fed. Supp. 345 


Where the drawer check has certified, prior delivering 
the payee payment for goods purchased, and the check can- 
not collected because the bank’s failure, the drawer will 
liable the check the payee. 

If, ease this kind, the check certified after delivery 
the payee, and his instance, the drawer discharged from lia- 
bility. theory that the payee, such has had 
opportunity receive cash for the check and has decided, instead 
taking permit the money remain deposit the bank 
and take the bank’s payee who does this dis- 
charges the drawer the check from liability. 


Action the Railway Express Agency, Delaware corpora- 
tion, against Thomas, receiver the First National Bank-Detroit, 
national banking corporation, and Ben Levin, doing business the 
Tilben Cutlery Company. 

Judgment favor plaintiff. 

Bulkley, Ledyard, Dickinson Wright, Detroit, Mich., for plain- 
tiff. 
Levin, Levin Dill, Detroit, Mich., for defendant Ben Levin. 

KNIGHT, Ben Levin was engaged business 


the city Detroit, Mich., under the name Tilben Cutlery Company. 
the morning 1933, shipment goods was de- 
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livered him the Railway Express Agency, Inc. Payment for the 
goods was made means check for $710.51, the First National 
Bank-Detroit, Mich., drawn the order the Railway Express Agency. 
The bank closed the same day, and has not reopened 
for business. 

The plaintiff asserts that the time delivery the check de- 
fendant had been certified the bank. Defendant’s pleading admitted 
this, but the trial defendant contended that the certification was pro- 
the plaintiff subsequent its delivery, and that thereby 
relieved from liability under section 9437 the 1929 Compiled Laws 
Michigan. This section reads follows: ‘‘Where the holder 
check procures accepted certified, the drawer and all in- 
dorsers are discharged from liability thereon.’’ 

Defendant also has raised the contention that consideration passed 
from plaintiff its capacity principal defendant Levin, and that 
plaintiff barred institution its suit against the bank reason 
election remedy and estoppel. 

The evidence preponderates that defendant Levin procured the check 
certified before delivery the plaintiff. Orchard, agent 
plaintiff, testified that the check, when delivered him, was certified. 
Plaintiff’s records evidence bear indorsement showing delivery 
the express order 10:45 m., and other facts and 
were shown which tend corroborate the testimony the agent. 

the time trial defendant argued that his discharge was effected 
whether the certification the check was obtained the payee the 
drawer. that time citation was made First National Bank 
unable find any case supporting the observation there expressed 
the effect that not important whether the certification secured 
drawer payee. the contrary, courts many jurisdictions 
have found that the question importance. The distinction seems 
that certification the payee equivalent payment, because 
payment could have been had the time certification and payee’s 
election have certification and make the bank his debtor rather than 
receive payment should not prejudice the drawer. However, where the 
drawer secures certification, while the effect between drawer and 
drawee the same, there equivalent payment the payee. 
has not had opportunity secure payment cash, and the drawer 
procuring certification cannot force the payee accept the bank 
his debtor his prejudice. First National Bank Union Trust Co., 
158 Mich. 94, 122 547, Am. St. Rep. 362; First National 
Bank Detroit Currie, 147 Mich. 72, 110 499, 
(N. S.) 698, 118 Am. St. Rep. 537, Ann. Cas. 241; Olsen Bankers’ 
Trust Co., 205 App. Div. 669, 199 700; Lipten Columbia 
Trust Co., 194 App. Div. 384, 185 198; Davenport Palmer, 
152 App. Div. 761, 187 796; Born First National Bank 
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Indianapolis, 123 Ind. 78, 173, 442, Am. St. 
Rep. The record disclosing that certification the check ques- 
tion was procured the drawer, follows that has not been dis- 
charged from liability the plaintiff. 

Plaintiff cites, its authority for bringing action its own name 
rather than that its principal, section 9300 the 1929 Compiled 
Laws Michigan, which provides: ‘‘The holder negotiable instru- 
ment may sue thereon his own name, and payment him due 
course discharges the Defendant admits that this 
fers leave bring the action, but asserts that bar the inter- 
posing the defense consideration. Assuming defendant’s argu- 
ment correct, this defense has not been proved. Defendant re- 
ceived the merchandise consigned him, which would not have been 
the case had not paid for it, either cash check, the time 
delivery. The consideration for the check which gave plaintiff 
amply shown. 

Defendant’s contention that plaintiff barred from action against 
him reason its suit against the bank not sound. Plaintiff has 
not elected proceed against the bank alone but also against defend- 
ant Levin, which had the right under the authorities above cited. 

Let the plaintiff have judgment for $710.51, and interest from 
February 11, 1933, and 


INDORSEMENT WITHOUT RECOURSE 


Federal Fidelity Co. Royal Mortgage Finance Co., Court Appeals 


One who transfers note warrants that the 
genuine and all respects what purports 
the Uniform Negotiable Instruments Law.) one the 
signatures the note forged, the indorser liable person 
who paid value for the note good faith. 


Suit Royal Mortgage Finance Company against Federal Fidel- 
ity Company. From judgment for plaintiff, defendant appeals. 

Affirmed. 

John Haswell, Louisville, for appellant. 

Joseph Kaplan, Louisville, for appellee. 


DRURY, C.—Appellant has moved that granted appeal 
from judgment for $225 with interest from April 18, 1932. 
paper purporting note the Federal Fidelity Company 
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for $300 payable monthly installments $25 each, purporting 
signed the Federal Fidelity Company, the Royal 
Mortgage Finance Company, which Cox paid the #25 due 
ruary, March, and April, but failed make 
The Royal Mortgage Company sued Cox, al., 

upon the note. Later dismissed its action against and 
amended petition made the Federal Fidelity Company party de- 
fendant and alleged that its transfer this note, even though with- 
out recourse, the Federal Fidelity Company had warranted this 
all respects what purports be, that is, the genuine note 
Maleolm Cox, Chas. al., and have been signed 
them, and alleged the supposed signature was forgery, 
supported that allegation filing the affidavit Hoodenpyl, and 
asked judgment against the Federal Fidelity Company for the $225 
with interest had been unable collect the note. 

The Federal Fidelity Company joined issue upon the question 
forgery and its liability under its qualified indorsement. The Royal 
Mortgage Finance Company introduced evidence show its purchase 
the note from the Federal Fidelity Company, and that Hoodenpyl’s 
supposed signature was forgery. The Federal Fidelity Company 
introduced evidence question either, except introduced the plain- 
tiff’s original petition and the note filed with exhibit. The 
directed verdict against it. 

When note transferred even ‘‘without the transferor 
makes all the warranties set out section 3720b-65, Ky. Stats. 
warrants the signatures thereto are genuine. See Ware 
Ky. 139, 157, 959, Ky. Law Rep. 385; Hurst Chambers, 
Ky. (12 Bush) 155; Farmers’ National Bank Augusta Farmers’ 
Traders’ Bank Maysville, 159 Ky. 141, 166 986, 
1915A, 77. 

Judgment affirmed. 


BEQUEST MONEY PAID OUT 
SAVINGS DEPOSIT 


Hanley Fernell, Supreme Court Rhode Island, 170 Atl. Rep. 


bequest will stated sum money ‘‘to paid out 
designated savings deposit legacy and not 
legacy. Consequently, the testator uses the 
deposit during his lifetime, the legatee will receive nothing under 
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the legacy cannot paid out the general assets 


specifie legacy gift specified fund article. the 
article not existence the time the testator’s death, 
the gift and the legatee not entitled receive anything. 
demonstrative legacy gift sum money payable out 
particular fund. Such legacy payable out the general assets 
the estate the event that the fund not existence the 
time the testator’s death. The theory that reference the 
fund made merely for the purpose pointing out source from 
which payment made, provided that source existence 
the time the will takes effect. 

The legacy mentioned above would seem come within this 
definition demonstrative legacy. The court, however, points 
out that there were seven legacies this character provided for 
the will, each one which was payable out different savings 
account, and held that this indicated that the testator intended that 
each legatee should paid only out the deposit designated. Some 
the deposits had been withdrawn prior the testator’s death. 
was held that the gifts based these deposits were specific and 
that the legatees were entitled nothing. 


Bill for instructions Frank Hanley, executor the will 
James Pettis, against Ethel May Fernell and others. Certified from 
superior court, under Gen. Laws 1923, 339, 35. 

Decree with opinion. 

Daniel Colton, Providence, for complainant. 

Gardner, Moss Haslam, Charles Haslam, and Harry Tuell, 
all Providence, for respondent Church the Messiah. 

Comstock Canning and Edward Brennan, all Providence, 
for respondent Rhode Island Society for Prevention Cruelty 
Animals. 


Charles Curran, Providence, for respondents Fernell and 
others. 


Adolph Gorman, Providence, for respondents Winsor. 


SWEENEY, bill equity brought the executor 
the will James Pettis praying for the construction certain clauses 
his will and for instructions relative thereto. All persons interested 
the questions have been made parties. Testimony was presented 
the superior court relative the issues raised the pleadings. The 
ease, being ready for hearing for final decree, was certified this court 
required section 4968 339, 35) General Laws 1923. 

Mr. Pettis died October 11, 1925, leaving will which was executed 
August 1924. The will disposed all his estate twenty-three 
paragraphs, the last being gift his residuary estate the Rhode 
Island Hospital and Saint Joseph’s Hospital. 

Most Mr. Pettis’ estate consisted deposits savings banks and 
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trust companies. After the execution his will, Mr. Pettis withdrew 
transferred all the money due him the deposits mentioned six 
paragraphs. The question presented how these withdrawals trans- 
fers Mr. Pettis affect the legatees mentioned these paragraphs. 

Testimony the attorney who drew the will statements made 
the testator his intention regard his bequests has been 
offered some the interested parties. This testimony inadmis- 
sible, there latent ambiguity the will. The admission such 
testimony would permit wills made parol and would, effect, 
repeal the statute (Gen. Laws 1923, 298, 13) requiring them 
writing. Lewis Douglass, 604; Rhode Island Hospital 
Trust Co. Bradley, 174, 103 486; Wooley Hays, 285 

The legatees’ rights are determined the character their 
bequests; that is, whether they are general, specific, demonstrative. 
‘‘general one which payable out the general assets 
the testator. legacy when the testator’s intention 
that the legatee shall have the very thing bequeathed and not cor- 
responding amount value. ‘‘demonstrative legacy’’ partakes 
the nature both general and specific legacy. gift money 
payable out particular fund such way evince the testator’s 
intent not relieve his general estate from payment the legacy 
ease the particular fund fails. The distinction between demonstrative 
legacies and legacies that the former the primary intention 
that the legacy paid any event, even though the designated 
source fails, while the latter the main intention that the legacy 
paid the delivery the identical thing, and that thing only, and 
the event that the time the testator’s death such thing 
longer existence, the legacy will not paid out his general assets. 
demonstrative, the intention the testator primary 
and ascertaining his intent the court may consider not 
only the particular bequest question, but the language the entire 
will, together with the surrounding the testator the 
time was executed, including his relation the legatees. Gardner 
Viall, supra; Sherman Riley, 110 629; Connly 

Guided these rules construction, will examine the will 
Mr. Pettis. The will was drawn attorney after several consulta- 
tions with Mr. Pettis. contains two classes legacies—general and 
specific. Six paragraphs make general pecuniary gifts. Five para- 
graphs make gifts certain deposit books. this latter class 
the eleventh and twelfth are bequests the respondents Ada Brooks 
and Edith Brooks. admitted counsel for these two legatees 
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that their bequests are specific and that only the amounts due the 
designated books after the death the testator belong said legatees. 

The principal question whether four other paragraphs make 
specific demonstrative gifts. One these paragraphs, the tenth, 
reads: ‘‘I give and bequeath unto Ethel May Fernell the sum $5,000, 
paid out deposit no. 241704 the Providence Institution for 
Savings, Providence, The thirteenth, fourteenth, and eighteenth 
paragraphs read the same the tenth, excepting that the respondents 
Henry and Emma Brooks and Margaret Spaulding are named 
legatees; the deposit different institution for savings and the 
amount the legacy the thirteenth and fourteenth paragraphs 
$1,000. These four legatees, their legal representatives, contend that 
the legacies are demonstrative and not specific and that they should 
paid out the general assets the estate; otherwise they will receive 
nothing, the testator had deposits the banks named the time 
his death. The legatees three similar paragraphs are not interested 
the question raised because the deposits designated are sufficient 
pay their legacies. 

The plan the will was make some legacies general and payable 
any event out the general assets, and make other legacies specific 
giving the legatees named either the entire amount due certain 
designated deposits specified amount paid out designated 
deposit. the scrivener had inserted the word ‘‘only’’ after the word 
these paragraphs, the clause would read ‘‘to paid only 
out deposit no. unquestionably the legacy would 
and probably the question now presented would not have arisen. The 
omission the word language similar import does not 
require construe the legacy demonstrative. Testator’s direc- 
tion that seven legatees paid out different deposits shows that 
intended that each legatee should paid only out the deposit desig- 
nated and that none these legatees should paid out deposits set 
apart for the benefit the other legatees, the general funds his 
state. the preamble his will said had near relatives and 
had conveyed some his property friends long standing. The 
legatees were not the natural objects testator’s bounty. appears 
that some them received large gifts from him after had made his 
will. Nothing his will shows that intended the legatees receive 
any portion his estate excepting from the deposits had designated 
the sources payment. 

are the opinion that the bequests mentioned the bill 
plaint are specific and not demonstrative, and that the legatees named 
said bequests take only the deposits given them are paid 
only out the particular deposits designated, and the parties are ad- 
vised accordingly. 

January 19, 1934, the parties may present form decree 
cordance with this opinion entered the superior court. 
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FILING CLAIM AGAINST FAILED BANK 


Lee Hoyn Ton, New York Supreme Court, 268 Supp. 381 


Where holder certificates deposit, issued bank which 
subsequently fails, files proof claim within proper time and the 
claim rejected because defect the papers, the claimant will 
permitted amend his claim after the time for filing claims has 
expired where appears that the banking superintendent still 
control and that the delay the part the claimant was due 


ignorance. 


Proceedings Lee Hoyn Ton for permission file proof claim 
against the Chinese Merchants Bank, Limited, with the Superintendent 
Banks, nune pro tune. 

Application granted extent permitting amendment former 
claim. 

Robert Ratner, New York City, for petitioner. 

Curtin Glynn, New York City, for superintendent banks 
state New York. 


COLLINS, J.—Lee Hoyn Ton applies for permission file his proof 
claim against the Chinese Merchants Bank, Limited (now liquida- 
tion), with the superintendent banks, nune pro tune. 

March 21, 1924, Lee Hoyn Ton, then resident New York, 
delivered the local branch the Chinese Merchants Bank, Limited, 
the sum $5,070, for which the bank issued him two six-month 
interest-bearing certificates for $2,535 each. 

June 13, 1924, the superintendent banks took possession 
the branch and proceeded liquidate its affairs. The liquidation pro- 
cess has not yet been consummated. 

The superintendent advertised for claims, requiring their presenta- 
tion writing before January 23, 1925. the time the New 
York was taken over the superintendent, Lee Hoyn Ton had 
removed Chicago. Reading the bank’s failure Chinese news- 
paper, requested his cousin, Lee Du, take such steps were neces- 
sary protect his (Lee Hoyn Ton’s) interests. Lee Du, ignorant 
such matters, filed sworn proof claim, the two de- 
posit receipts, with the superintendent, within the above-mentioned 
period stipulated for the filing claims. But the proof claim was 
not proper form—Lee filed (Lee Du) were the owner 
the receipts, though the receipts themselves negatived such owner- 
ship. 

similar decisions see Banking Law Journal Digest (Fourth 
Edition) §158. 
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The superintendent rejected the claim March 20, 1925, notifying 
Lee the rejection, but Lee neglected the matter and never 
apprised his cousin the disposition the claim. Several years later 
Lee Hoyn Ton, unfamiliar with the English language and alien our 
customs and institutions, first learned about it, and since then has been 
endeavoring obtain recognition and allowance his claim. Failing 
get the claim accepted, instituted this proceeding. 

The superintendent opposes the application two grounds, first, 
that the maturity date the certificates was September 21, 1924, and 
that since action was commenced within six years, the out- 
lawed and unenforceable,’’ and, secondly, that since the claim barred, 
the court without power allow the filing the claim pro tune. 

The statute empowering the superintendent take possession 
foreign banks was enacted 1930, Laws 1930, 664, 57-a, 
Banking Law). When this bank was taken over, the law was not 
existence. that least doubtful whether section the 
Banking Law, regulating the filing claims, applicable. 

any event, seems that the position the superintendent 
with respect this bank akin that receiver. Consequently, 
such case well settled that creditor, upon proper case 
made petition, may permitted come and prove his debt 
any time while the fund any part thereof under the control the 
court, notwithstanding the time limited the master for the creditors 
come and prove their debts had expired (Brooks Gibbons, 
267, 271. 

That there are exceptions the general rule that the appointment 
receiver does not suspend the running the statute against 
action debt due from insolvent, finds authority Kirkpatrick 
MeElroy, Eq. 539, 555, 647, 649, where was said: 
general rule, the mere appointment receiver take charge 
property dispute will not suspend the operation the statute 
(Anon., Atk. 15), nor will interrupt the possession stranger 

prevent the statute conferring title him, suspend the running 
the statute against stranger. Harrisson Duignan, Dru. War. 
295: Kerr Receivers 172. But where the receiver appointed 
take charge estate for the purpose administering it, as, for in- 
stance, the settlement the affairs partnership and the payment 
firm debts, the suit being substantially for the benefit all the 
tors, analogy with ordinary bill, the appointment 
receiver with such powers will suspend the running the statute 
(Sterndale Hankinson, Sim. 393, 398; Wrixon Vize, Dru. 
War. 104) and the lapse time before proceeding against the receiver 
the which was appointed will regarded only the 
question whether the creditor has been guilty laches delaying the 
prosecution his 
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Kirkpatrick was cited and approved our own Court 
903, 905. There was sought recover notes corporation 
which had become insolvent and for which receiver was appointed. 
Commenting the receiver’s plea the statute limitations, the 
court appropriately said: 


defendant, have said, trustee appointed the court 
for the administration the property the corporation for the bene- 
fit all its creditors, including the plaintiff, and the authorities are 
decisive that the statute does not run favor the trustee against 
claims not barred the time the appointment long the trust 
open and continuing and has not been repudiated denied. (Lam- 
139 461 [34 1067].) 

cases arising ‘under the insolvent laws 
state are numerous the effect that from the time the institution 
the proceedings and the appointment assignee trustee bank- 
insolvency, the running the statute suspended 
claims not then barred, and that the assignee trustee cannot resist 
payment because more than the statutory period for bringing action 
the claim has elapsed before payment was demanded. parte 
Ross, Glyn Jameson, 46, 330; Minot Thacher, 
348 [41 Am. Dec. 444]; Parker Sanborn, Gray [Mass.] 191; Von 


Sachs Kretz, 548, 556; Leiman [32 Md. 225, Am. 
Rep. 132], supra.) The case the appointment receiver for the 
final winding the estate dissolved corporation plainly 
within the reason upon which the authorities cited proceed. (See Kirk- 


more than phrase, there must remedy for this petitioner. The 
bank received his cash and none has been repaid. did what 
thought was requisite. The petitioner’s cousin and agent presented 
the claim due time. The superintendent had ample notice thereof. 
The claim was rejected because its form; only technical imperfec- 
tion affected it. should have have been re-presented different 
form, but was not. Certainly had the real facts been properly pre- 
sented all probability the claim would, otherwise found 
valid, have been allowed. 

The statute limitations both salutary and necessary. But 
should not permitted operate oppressively such result 
justice other interested parties, averted. Manifestly, harm 
injustice would done any one here according the statute elastic 
construction. has not been completed; the superintendent 
still control. course, proper administration justice requires 
orderly and definite procedure. 

substantial but reasonable adherence form and must 
exacted. But form must not allowed levy unconscionable 
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tax upon substance. cannot perceive that the statute limitations 
will suffer prestige authority this claim, admittedly filed within 
the required time, will permitted amended square with the 
actualities. legal proprieties will not strained offended 
sanctioning this just thing. 

The application granted the extent allowing the petitioner 
amend the claim heretofore filed Lee and rejected the 
superintendent, reveal the true facts concerning the ownership 
the certificates, and directing the superintendent reconsider the 
claim the merits. 


RIGHTS SECURED DEPOSITOR 


Horton, County Treasurer McFerson, State Bank Commissioner, 
Supreme Court Colorado, Pac. Rep. (2d) 256 


county treasurer deposited county funds bank. secure 
the deposit, the bank delivered Liberty bonds the par value 
twenty-five thousand dollars another bank trustee under trust 
agreement, securing the county against loss ‘‘up the amount 
twenty-five thousand dollars.’’ 

The depositary bank failed. the time, the bonds were worth 
more than par and the county had deposit nearly forty thousand 
dollars. was held that the county was entitled the security 
the value twenty-five.thousand dollars and unsecured 
for the balance the deposit, and that could not share 
the general assets the bank before exhausting its security. 


Action Albert Horton, Treasurer Paso County, 
against Grant State Bank Commissioner. Judgment for 
defendant, and plaintiff brings error. 

Judgment affirmed. 

Smith, Brock, Akolt Campbell, John Akolt, and Dick, 
all Denver, for plaintiff error. 

Charles Rose, Pueblo, for defendant error. 


ADAMS, J.—Horton, treasurer Paso county, brought 
action accounting against state bank commissioner, who 
possession the assets the State Savings Bank Colorado 
Springs liquidate its affairs. The court found the issues for 
son, and rendered judgment accordingly. brings error. 
refer hereinafter Horton the treasurer, the com- 
missioner, and the State Savings Bank Colorado Springs the 
bank. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §362. 
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The facts are undisputed. When the bank closed its doors and the 
commissioner took charge, the treasurer had $39,233.90 moneys be- 
longing Paso county deposit the bank. The bank owned 
Liberty bonds the principal sum $25,000, and, before the commis- 
sioner took charge its affairs, the bank had used the bonds secure 
the treasurer’s deposits the amount $25,000. This was done 
delivering these securities to, and leaving them with, the First Na- 
tional bank Colorado Springs trustee under trust agreement, 
part which quote follows: 


the party the first part herein (the State Savings 
Bank Colorado Springs) desirous securing deposits from the 
party the second part herein (the treasurer Paso county;) and 
whereas the party the second part herein desirous depositing 
money the bank the party the first part sum not exceed 
Twenty-five Thousand Dollars ($25,000.00) and whereas the party 
the first part has agreed secure the party the second part against 
any loss because such deposits the amount Twenty-five Thou- 
sand Dollars ($25,000) and whereas has been agreed that the prop- 
erty hereinafter described shall turned over and delivered the said 
Trustee (The First National Bank Colorado Springs) security 
the party the second part against any loss because said 

therefore, The party the first part does hereby 
convey and deliver the said Trustee the following described Fourth 
Liberty Loan Bonds the United States, to-wit: [Here follows descrip- 
tion the bonds detail. 

The said Trustee hereby expressly authorized, the event 
that the said party the first part should fail pay the party the 
second part, his order, said deposit any part thereof, sell the 
above described liberty bonds the best market price available, and 
apply the proceeds thereof, first, the payment any loss sustained 
the party the second part because said deposit, and, second, the 
overplus, any, shall paid the party the first part.’’ 


The court found the market value the bonds $25,671.88, plus 
accrued interest. The court also found and decreed that the commis- 
sioner entitled redeem the bonds upon payment the sum 
$25,000; that the commissioner had tendered that amount the treas- 
urer for the redemption the bonds, which offer the latter had refused 
accept. The court ordered that the bonds sold for their market 
value, and for not less than $25,000 without further order court; 
that $25,000 the proceeds thereof delivered the treasurer, the 
overplus, any, paid the commissioner; that the treasurer’s 
theretofore filed with the commissioner allowed the sum 
$39,233.90, less the proceeds the bonds the sum $25,000; 
that the commissioner pay the treasurer dividend per 
(such being the total dividends theretofore declared the 
administration the estate); that the dividend computed the 
due the treasurer after crediting the amount received for the 
Liberty bonds. The effect the decree was allow the treasurer 
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$25,000 secured claim and $14,233.90 unsecured claim, divi- 
dends computed the last-named amount. The decree court 
strict with what the commissioner had tried get the 
treasurer agree upon before suit was brought, but the latter refused 
and continues his objections the settlement ordered the court. 

The treasurer contends that his claim should have been allowed 
the full sum $39,233.90, dividends computed that amount; 
that has the right share the general assets before exhausts 
his security; that, such assets are insufficient, may then fall back 
the Liberty bonds satisfy the balance his claim, and, after being 
thus paid the amount $39,233.90, says will make further 
claim the Liberty bonds. The treasurer assigns error because was 
not permitted follow the above plan. The above county deposits are 
also secured bond the sum $5,000 issued surety company, 
not involved this case. 

the pledged security, there was reason for the county treas- 
urer expect the bank commissioner offer anything more advanta- 
geous than the sum $25,000 cash, for the treasurer withhold 
his consent the release the security upon payment 100 per cent. 
his secured claim. The commissioner’s offer was keeping with the 
agreement under which the bonds were pledged and delivered the 
trustee. the plain language that instrument, the parties defined 
the outset the precise amount the deposits then contemplated, and 
the limit and extent the security. Such deposits and security were 
identical the sum $25,000. Under the usual con- 
struction, all the general language the agreement that relates 
the amounts the deposits made and the security therefor 
limited and the specific sum fixed and expressly stated 
the parties themselves. follows that all deposits excess the 
sum $25,000 were not secured the trust agreement. The fund 
thereby created was available only for the purpose for which the trust 
was established, and mathematical computation can devised 
extend beyond its intendment, make any portion such fund 
available cover unsecured claims. 

When the trust discharged, the commissioner, successor in- 
terest the pledgor, entitled the return the pledged property. 
This business custom too prevalent and well understood require 
the citation authorities. And pledge secure debt 
not held the pledgee security for any other obligation, except 
express agreement between the pledgor and pledgee. 

Counsel for the treasurer point the fact that the county deposits 
amounted nearly $40,000. They follow this statement with history 
the legislative acts this state directing county treasurers take 
bonds other approved securities protect public funds deposited 
banks. Chapter 83, Session Laws 1927, 280 seq., directs that this 
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done; common prudence also commends such precaution, but the 
statute has little, any, bearing the present controversy. The 
question now not how much security the treasurer should have taken, 
but how much actually took, and the trust agreement furnishes the 
answer. must remembered that the Liberty bonds are primarily 
assets the bank, which its custodian entitled, subject only 
the performance the trust. Also that, should develop that the 
treasurer would receive more money under his plan, other depositors 
would receive correspondingly less. the treasurer has failed been 
obtaining adequate security, required law, can- 
not visit his misfortune upon other unsecured depositors. the un- 
secured claim the county, parity with the claims other 
unsecured creditors. Board County Commissioners McFerson, 
Colo. 408, (2d) 614. 

are favored counsel with exhaustive and carefully prepared 
briefs, showing divergent rules followed various jurisdictions the 
subject the rights creditors share the general assets in- 
solvent concerns before exhausting their securities. Some the au- 
thorities submitted undoubtedly would highly instructive the 
absence express contract prescribing the particular manner 
which the Liberty bonds are handled the trustee, but with this 
valid trust agreement before us, clearly and unequivocally expressed, 
need other guide. Such agreement governs the rights the par- 
ties; disregard would unwarranted interference with their 
relations and with the judgment and decree the court. 
Judgment affirmed. 


STOCKHOLDER’S LIABILITY FAILURE 
BANK 


Luikart Paine, Supreme Court Nebraska, 253 Rep. 


The 1930 amendment the constitytion Nebraska the effect 
that the receiver failed bank may proceed once enforce 
the double liability without waiting exhaust the 
bank’s assets, does not apply bank shares purchased prior the 
adoption the amendment. 


Syllabus the Court 

Constitutional double liability stockholders banking cor- 
porations was, prior the amendment 1930, secondary liability 
only after assets had been exhausted and the amount due 
liability had been judicially determined. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1350. 
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Stockholders’ doubie liability banking corporations con- 
tractual obligation and construction constitutional provisions ef- 
fect the time purchase corporate stock are material parts thereof. 

State constitution changing procedure suit contractual lia- 
bility does not impair obligations contract and applicable ex- 
isting contracts. 

The nature and extent bank stockholders’ double liability 
provisions extant when stock purchased. 

Suit against stockholders recover double liability bank 
stock purchased prior 1930 amendment (Const. art. 12, 7), brought 
before corporate assets exhausted and exact amount justly due judicially 
ascertained, premature and should dismissed. 

Suit Luikart, receiver the Farmers’ State Bank, Staple- 
ton, Neb., against Paine, first real name unknown, and others. 
From the judgment, plaintiff appeals. Affirmed. 

Radke, Barlow Nye, Price, and Bert Overeash, all 
Lincoln, for appellant. 

Squires, Johnson Johnson, Broken Bow, and Henry Dress, 
Stapleton, for appellees. 


DAY, J.—This suit collect the constitutional double liability 
stockholders the Farmers’ State Bank Stapleton. The trial 
court decreed that the suit was prematurely brought, because the assets 
the bank had not been exhausted, and dismissed the cause action. 
The receiver appeals. 

The Stapleton bank was organized 1925, when all the capital 
stock was subscribed and purchased. None the stock has been held 
the bank since organization. the time the purchase the 
stock, the constitutional stockholders’ double liability was provided 
follows: 


stockholder banking corporation institution shall 
individually responsible and liable its creditors over and above the 
amount stock him held amount equal his respective stock 
shares held, for all its liabilities accruing while remains such 
ete. Const. art. 12, 

all cases claims against corporations and joint stock associa- 
tions, the exact amount justly due shall first ascertained, and after 
the property shall have been exhausted the original subscribers 
thereof shall individually liable the extent their unpaid sub- 
seription, and the liability for the unpaid subscription shall follow the 
Const. art. 12, 


These provisions have been construed together for the determina- 
tion the stockholders’ liability banking corporations. The con- 
stitutional double liability stockholders banking corporations was, 
prior the amendment 1930, secondary liability 
only after assets had been exhausted and the amount due liability 
had been judicially determined. State German Savings Bank, Neb. 
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734, 221; Farmers’ Loan Trust Co. Funk, Neb. 353, 
520; Bodie 110 Neb. 844, 195 457; State 
Farmers’ State Bank, 113 Neb. 497, 203 629; Rogers Selleck, 
117 Neb. 569, 221 702. 

Stockholders’ double liability banking corporations contractual 
obligation and construction constitutional provisions the 
time purchase corporate stock are material parts thereof. Allen 
White, 103 Neb. 256, 171 52; Brownell Adams, 121 Neb. 
304, 236 750; Bourne Baer, 107 Neb. 255, 185 408; 
Rogers Selleck, 117 Neb. 569, 221 702. This has been the 
holding many cases that impractical cite all them. 
the general rule. 843. 

1930, section article 12, the Constitution, was amended 
read follows: stockholder banking corporation in- 
stitution shall individually responsible and liable its 
over and above the amount stock him held amount equal 
his respective stock shares held, for all its liabilities 
existing while remains such stockholder, and all banking corpora- 
tions shall publish quarterly statements under oath their assets and 
liabilities. The stockholder shall become individually responsible for 
the liability hereby imposed, immediately after any such banking cor- 
poration, banking institution shall adjudged insolvent, and the 
receiver said corporation institution shall have full right and 
lawful authority, such receiver, forthwith proceed action 
court such and the provisions Section Article 
XII, the Constitution the State Nebraska shall not construed 
applying banking corporations banking Comp. 
St. Supp. 1933. 

argued that this merely changes the remedy for existing 
substantive right. Luikart Bunz, 125 Neb. 867, 252 473, 
held that the receiver could bring suit recover stockholders’ liabil- 
ity for the benefit all the creditors; that the provision authorizing 
the receiver maintain the suit was remedial. But was also held 
that, prior the 1930 amendment, stockholders’ liability could not 
enforeed until the assets had been exhausted and the amount the 
debts had been judicially determined. that case, the assets had been 
exhausted and the amount then due had been judicially de- 
termined. 

The precise question presented here the nature the obligation 
the purchase bank stock 1925. The contractual obliga- 
tion was with respect then provisions the Constitution. 
requires drawing line demarcation between substantive and 
adjective law. Provisions for the enforcement existing substan- 
tive right not course impair vested rights. Examples such 
provision relate who shall bring suit for benefit all creditors; 
which court jurisdiction shall given; and other matters procedure. 


0 
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State constitution changing procedure suit contractual liability 
does not impair obligations contract and applicable existing 
contracts. 

However, amendment the Constitution, changing the substantive 
rights stockholders banking corporations where the obligation was 
the purchase stock prior the adoption the amend- 
ment, not applicable. The contractual obligation was determined 
the constitutional provision existing the time purchase. permit 
such change contract would violate section 10, art. the Con- 
stitution the United States (prohibiting state laws impairing obliga- 
tion contracts). The nature and extent bank stockholders’ double 
liability are determinable under constitutional provision extant when 
stock purchased. 

When the defendants this case purchased their stock 19235, 
their liability was secondary obligation which could only accrue after 
the corporate assets had been exhausted and the amount then due 
ereditors had been judicially determined. The obligation cannot 
changed subsequent constitutional amendment changing the obliga- 
tion primary one imposed immediately upon adjudication in- 
solvency. But this amendment, applicable stock purchased prior 
its adoption, would materially change the contractual liability. There- 
fore, the liability this case must determined under the Constitu- 
tion existed prior the amendment 1930. The assets had not 
been exhausted the instant case, and the amount necessary pay 
all the creditors had not been judicially determined. The suit was 
prematurely brought. 

The trial court made comprehensive and exhaustive findings fact 
which unnecessary review and discussion which here un- 
necessary and improper, since the suit dismissed prematurely 
brought, and other fact here determined. 

Affirmed. 


GUARANTORS NOT ENTITLED NOTICE 
DISHONOR 


O’Neal Peaden, Supreme Court Alabama, 151 So. Rep. 877 


Persons who sign the following form the back certificate 
deposit, ‘‘we hereby guarantee payment this certificate 
are liable guarantors and not indorsers. the 
not paid maturity, they will liable even though 
the certificate was not presented for payment and notice dis- 
honor was given. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§928, 1204. 
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Action assumpsit Nela Peaden against Dudley O’Neal, 
administrator O’Neal, deceased, Henderson and others. 
From judgment for plaintiff, the named defendants appeal. 

Affirmed. 

plea defendants say ‘‘said certificate deposit negotiable 
instrument and that said certificate deposit was not duly presented 
the Andalusia National Bank, the maker same, for 

Plea sets that defendants are indorsers ‘‘of the certificate 
deposit upon which this suit that said certificate negotiable 
instrument and that same was not duly presented for payment the 
Andalusia National Bank, the maker same, required law.’’ 

Plea that defendants are indorsers ‘‘of the certificate deposit 
upon which this suit based; and that due notice the presentment 
and non-payment said certificate deposit was not given, re- 
quired 

Powell, Albritton Albritton, Andalusia, for appellants. 

Baldwin, Andalusia, and Watson Pasco Brown, 
Pensacola, Fla., for appellee. 

BROWN, assumpsit the appellee against the ap- 
pellants recover the amount indebtedness due the appellee 
from the Andalusia National Bank, evidenced certificate deposit 
words and figures follows: 


Andalusia National Bank No/103 
Ala. October 1931 
Nela Peaden has deposited this bank Ten Thousand and 
no/100 Dollars $10,000.00 Payable the order herself twelve months 
after date the return this certificate properly endorsed. Interest 


rate 4%, payable quarterly. 


the back said certificate was the following writing: ‘‘We 
hereby guarantee payment this certificate This was 
signed O’Neal, the intestate the defendant Dudley O’Neal, 
sued the administrator O’Neal, deceased, and the defendants 

The complaint, filed February 28, 1933, consisting single count, 
which, after averring that said certificate was issued said Andalusia 
National Bank, the 23d October, 1931, setting out the certificate 
and the writing the back thereof, with the signatures thereto ap- 
pended, avers ‘‘that said amount evidenced said certificate, to- 
gether with the interest thereon, provided therein, was not paid 
maturity, and that said amount, together with interest provided 
therein, still due and 

Appellants’ first contention, presented the trial appropriate 
demurrer filed separately each them, that the parties who signed 
the back the certificate deposit, signed indorsers, and 
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averment presentment the payor the due date, its failure 
refusal pay, and due notice such default, essential the state- 
ment cause action against them. 

support this contention, section 9089 the Code 1923 
tion the section 9210 the Code (section 192, L.), 
and Jaronko Czerwinski al., 117 Conn. 15, 166 388, are cited. 

Section 9089 provides that ‘‘a person placing his signature upon 
instrument otherwise than maker, drawer, acceptor deemed 
indorser, unless clearly indicates appropriate words his 
intention bound some other 

And section 9210 provides, ‘‘The person ‘primarily’ liable 
instrument the person who, the terms the instrument, ab- 
solutely required pay the same. All other parties are 
liable.’’ 

There can question but what the Andalusia National Bank 
was the principal obligor, and, under the provisions section 9210, 
was primarily liable; that the signers the stipulation the back 
the certificate were either guarantors indorsers. 

guarantors, the guaranty absolute guaranty payment, and 
the guarantors were not entitled notice the principal’s default, 
the absence express stipulation therefor. 

well settled this jurisdiction, consonance with the great 
weight authority, that where the guaranty absolute terms and 
for the performance specific act fixed period, liability the 
guarantor becomes fixed default the principal, and the guarantor 
must take notice the principal’s default, unless notice stipulated 
for the contract. Donley Camp, Ala. 659, Am. Dee. 274; 
Leftkovitz First National Bank Gadsden, 152 Ala. 521, So. 613, 
617; Baskett Lumber Mfg. Co. Gravlee al., Ala. App. 359, 
So. 291; Crawford al. Chattanooga Savings Bank, 203 Ala. 133, 
So. 163; Jaronko Czerwinski, 117 Conn. 15, 166 388, 389. 


such cases, demand necessary upon the principal debtor, 
and nothing preliminary nature the part the re- 
quired law perfect his rights. becomes the duty the guar- 
antor, such see that his principal pays the debt the time 
First National Bank Gadsden, 152 Ala. 
521, 527, So. 613, 615; First National Bank Abbeville Capps, 
208 Ala. 235, So. 112. 


There nothing the face the obligation pleaded, the 
facts alleged the complaint, that develops any ambiguity the obliga- 
tion, that would justify the that the parties thereto un- 
dertook otherwise than absolute guarantors. Beardsley Hawes, 
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Or. 93, 131 1006, (N. S.) 162; Conn Atkinson, 
Ky. 594, (2d) 759. 

The verbiage the obligation, written the back promissory 
note, and signed some the parties, considered Jaronko 
Czerwinski al., supra, was: ‘‘For value received hereby waive 
demand, protest and notice protest and non-payment this note, 
and guarantee payment the same, notwithstanding any extensions 
time that may granted the maker making payments, and 
agree also pay attorney’s fees for collection any other fees, charges 
and expenses that said The Polish Investment and Loan Co., may 
put order effect collection. Endorsements,’’ ete. 

The action was one the signers the stated obligation, who 
had been compelled pay judgment recovered the note, against 
the principal and the other signers the secondary obligation, and was 
presented the facts going show irregular indorsement. dis- 
posing the case appeal, was observed: ‘‘The only language 
the printed form signed the parties which might taken evi- 
dencing intention bound any other capacity than in- 
dorsers is, hereby guarantee payment,’ but this may 
well have been used the equivalent engaging that due present- 
ment the note shall accepted paid, and, dishonored, the 
signer will pay the amount thereof the holder any subsequent 
indorser who may compelled pay—which the undertaking 
indorser. General Statutes, 4383. The waiver demand, protest, 
and notice not inconsistent with the liability indorser. Mere 
guarantors are not entitled such notice. Daniel, Neg. Inst. (6th 
Ed.) 1754. Signers guaranty payment with waiver pre- 
sentment, protest, and notice dishonor have been held numerous 
cases indorsers with enlarged liability. [Citing The 
liability guarantor differs from that indorser, that the 
latter contracts liable only upon condition presentment the 
exact day maturity and due notice dishonor, and discharged 
failure either particular, although may suffer actual damage, 
while guarantor bound pay the amount upon presentment made 
and notice him dishonor within reasonable time. Also, the 
event failure make presentment and give notice within such rea- 
sonable time, the guarantor not entirely discharged from liability 
but only the extent that may have sustained loss injury the 
delay. The the undertaking signed the present 
parties not indicate otherwise than that the predominant intent was 
assume the obligations incident ordinary indorsement. The 
situation was quite different Beardsley Hawes, Conn. 39, 40, 
1043, where the defendant’s contract was clearly and only one 
guaranty, also was the Edgerly Lawson, 176 Mass. 551, 
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Beardsley Hawes, supra, the verbiage the obligation was: 
sign the above note for security for payment thereof, which 
hereby guaranty for valuable consideration received.’’ 

See Carothers Callahan al., 207 Ala. 611, So. 569. 

This suit against the guarantors only, and the question 
whether not the liability primary secondary not material. 
The terms ‘‘primarily liable’’ and ‘‘secondarily liable’’ used the 
statute have reference the remedy provided law for enforcing the 
obligation one signing negotiable instrument, rather than the 
character and limits the obligation itself. Daniel Neg. Inst. 
(6th Ed.), page 1976, 1753. 

The appellant Dudley O’Neal, who sued his representative 
insists that the complaint fails state cause action 
against him, because not averred the complaint that his intestate 
deceased, when and what court was appointed the ad- 
ministrator his intestate’s estate. 

While has been proceedings equity, that the rules 
good pleading require such averments, and the want them may 
grounds for demurrer, they are not essential the statement 
equitable cause action. Sibley al. Hutchison, 218 Ala. 440, 
118 So. 638. 

But action law sufficient describe the defendant 
the caption the complaint the administrator the intestate, and 
unless the capacity which the defendant sued put issue 
special plea, the plea the general issue admits that the defendant 
properly sued his capacity the administrator the estate, and 
renders proof thereof unnecessary. Espalla Richard Sons, Ala. 
159, So. Buchmann Turner, 221 Ala. 563, 130 So. 196. 

The instrument sued was negotiable paper, governed the 
uniform negotiable instrument law, and the insistence that was in- 
the plaintiff allege and prove that suit was brought 
against the defendants the first term which suit could brought, 
and the authorities cited support thereof are inapposite. First Na- 
tional Bank Abbeville Capps, 208 Ala. 235, So. 112. 

Our judgment that the demurrers the complaint were not well 
taken, and were overruled without error. 

The principles above stated justified the circuit court sustaining 
the plaintiff’s demurrers defendants’ special pleas and 

The failure comply with the statute nonclaim defensive 
matter which must specially pleaded. Buchmann Turner, supra. 

The evidence was sufficient sustain the avermments the com- 
plaint, and justified the rendition judgment against the defendants. 
Espalla Richard Sons, supra. 

There error the record. 
Affirmed. 
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GIFT STOCK CERTIFICATE 


Hudgens Tillman, Supreme Court Alabama, 151 So. Rep. 863 


The mere transfer stock certificate from the name the 
holder the name another person the books the corporation 
will not valid gift favor the other person unless 
the new stock certificate delivered such person. 

this case, the defendant, owner the certificate for sixty 
shares preferred stock, cotton mills company, had the cer- 
tificate transferred the name his daughter, the plaintiff, the 
books the corporation. did not any time deliver the new 
certificate the plaintiff. His object having the transfer made 
the books the corporation was prevent his wife, who was 
the time suing him for alimony, from seizing the certificate 
satisfaction any judgment which she might obtain against him. 
was held that there was valid gift favor the daughter. 


Bill equity Mrs. Hulit Tillman against Hudgens and 
the Opp Cotton Mills. From decree for complainant, respondents 


appeal. 

Reversed and rendered. 

substance, the bill alleges that respondent, Opp Cotton Mills, 
that was the owner sixty shares its preferred stock. the 
terms the certificate was transferable only the books the corpora- 
tion person attorney surrender the certificate properly 
indorsed. Thereafter Hudgens transferred and assigned complain- 
ant said certificate No. indorsement thereon duly signed and 
attested. Upon such transfer complainant same was duly noted 
the books the corporation, certificate No. was surrendered the 
corporation, and certificate No. was issued complainant. After 
issuance such certificate her the corporation claimed that was 
transferred and assigned complainant Hudgens, indorsement 
said with the name complainant signed thereto, where- 
upon new No. 59, was issued Hudgens. alleged 
that complainant never any time assigned and transferred said 
certificate 55, nor any time authorized any one else so, and 
further alleged that complainant still the owner certificate 55, 
and she prays that such purported transfer canceled, and that the 
corporation required pay her dividends found due such 
stock. 
similar decisions see Banking Law Journal Digest (Fourth 
Edition) §550. 
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The respondent corporation filed answer and cross-bill, asserting the 
due assignment and transfer certificate 55, denying any knowledge 
its part that such transfer was not bona fide, and praying that 
Hudgens required surrender the certificate now has for proper 
transfer its books, the court ascertain complainant the owner 
thereof, and that Hudgens required account for dividends re- 
ceived him. 

Respondent Hudgens his answer denies that ever transferred 
any. stock complainant, but that, for the sole purpose deceiving 
and deluding his then wife, who was suing him for alimony, did 
cause the stock transferred the books the 
complainant, his daughter; that there was consideration for the 
transfer, nor was made known the complainant several 
months afterwards; that complainant never accepted the stock herself 
authorized any one else so; that the stock was never delivered 
complainant, nor authorized him delivered her, but was 
retained respondent and was never intended him gift 
complainant, who was ignorant the transfer the books the 
that the time the transfer him his wife was not 
his ereditor judgment otherwise, but was seeking decree for 
alimony that she has never obtained decree for alimony, and 
that the time the pretended transfer respondent owed debts 
whatever. 

Simmons Simmons, Opp, and Baldwin, Andalusia, for 
appellants. 

Powell, Albritton Albritton, Andalusia, for appellee. 


ANDERSON, J.—The shares stock the mill corporation 
were duly surrendered and reissued the name this appellee 
and would effective irrevocable gift had there been delivery 
the new actual constructive, and which the chief 
question determined upon this appeal. 

understand, section 6995 the Code 1923 not the only 
method transferring corporate stock between the parties, nor does 
therewith dispense with the necessity for delivery 
become effective valid gift. Davis Wachter, 224 Ala. 306, 140 
So. 361, MeGowin Dickson, 182 Ala. 161, So. 685. Section 6896 
the Code 1923. 


make valid and effective gift inter vivos there must 
intention transfer title the property well delivery the 
many cases cited Note 18. ‘‘The delivery must actual far 
the subject capable delivery, otherwise must such delivery 
the nature and situation the subject sought given reasonably 
admits and must clearly manifest intention the part the 
935. 
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While the authorities are not uniform what constitutes gift 
delivery corporate stock, think that the mere execution 
transfer the stock the books the corporation ineffectual 
perfect the gift inter partes where the donor retains the certificate 
unless constitutes himself the trustee for the donee. Getchell 
Biddeford Savings Bank, Me. 452, 895, Am. St. Rep. 408; 
St. Rep. 616; Cannon Birmingham Trust Savings Co., 194 Ala. 
469, So. 934. 

think the complainant has failed meet the burden proof 
cast upon her clear and evidence essential establish 
gift the stock question. the other hand, the proof shows that 
the purpose the appellant (defendant) was mere effort get the 
record such shape negative any ownership the stock 
against threatened claim for alimony his wife and negatives 
surrender delivery the stock, actual constructive, any in- 
tention his part give the complainant. 

the letter his son-in-law, Ellis, expressly instructed him 
place the coupons, stock, his safety deposit box together with 
the letter, and the letter disclaims any intention make irrevocable 
gift. also disclaimed the letter any intention that the transaction 
should interfere with the future provision his will for equal 
division his property among his children, yet the evidence shows 
that these transfers and the two deeds related practically all his 
property and would leave some his children without anything. 
Again, stated, said letter instruction Ellis, ‘‘Ask you not 
mention the fact any one whether those concerned other- 
Ellis did admit that afterwards told the complainant that 
this stock was her name, but that did not perfect the gift, Ellis 
doing violated the appellant’s instructions. 

Nor think that the fact that the appellant endeavored get 
complainant indorse the dividend coupon, issued her while the 
stock remained her name upon the book the cotton mill, evinces 
recognition her ownership the stock, but indicates that was 
still claiming the ownership same. 

the appellee (plaintiff) has failed establish the ownership 
the stock, the trial court erred awarding her relief both against 
the appellant Hudgens and the Opp Cotton Mills, and the decree 
Hudgens and Opp Mills reversed, and one here rendered dis- 
missing the hill complaint. 

Appellee cites authorities from other jurisdictions, and, previously 
observed, there uniformity the decisions, but not think 
any court has held that the facts this case showed 
the part Hudgens give this mill stock his daughter, the appellee. 
What the status the stock would creditors, the right 
the mill corporation act upon the books showing reissue the 
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stock, are not here concerned, but, between Hudgens and the 
appellee, the evidence negatives binding gift, and the trial court 
reversed, and one here rendered dismissing the bill complaint 
both appellants. 

Reversed and rendered. 


MODIFICATION TERMS LEASE 
TRUSTEE 


City Bank Farmers Trust Co. Smith, Court Appeals New York, 
189 Rep. 222 


Under the Real Property Law New York, trustee under 
will may lease property belonging the estate for term not 
more than five years without applying the court for authority. 
The trustee may also modify the terms such lease into which 
has entered. order execute lease for more than five years, 
the trustee must first the authorization the court and like 
authorization required enable the trustee modify such 
lease. 

this case was held that the trustee having entered into 
lease for more than five years pursuant court authorization was 
not entitled apply the court for instructions his authority 
general modify the lease reducing the rent stipulated for. 
such the trustee must submit modified terms the lease 
the court for its approval. 


Action City Bank Farmers’ Trust Company, 
trustee under the last will and testament Waldo Smith, deceased, 
against Waldo Smith, Jr., and others. Judgment dismissing the 
was affirmed the Appellate Division (238 App. Div. 742, 
265 654), and plaintiff appeals. 

Affirmed. 

Charles Angulo and Bernard both New York City, 
for appellant. 

Jesse Orton and Thomas Campbell, both New York City, for 
respondent. 


LEHMAN, J.—The complaint, alieges that the plaintiff holds, 
trustee, real property the city New York. has leased this 
property for term approximately twenty years, expiring Sep- 
tember 30, 1947, net rental $20,000 per annum. Since June 
1932, the tenant has not paid the full rent, and asserts that will 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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compelled vacate the premises unless can obtain temporary re- 
duction rent for the current year that the net rental payable will 
$12,000 per annum instead $20,000 per annum fixed the 
lease. The plaintiff has asked the life tenants whether they would 
consent the temporary reduction proposed the tenant, ‘“but while 
one the said life beneficiaries favors the granting this relief the 
other two oppose The complaint further alleges that doubt has 
arisen ‘‘to the respective rights the parties hereto, and the plain- 
tiff unable proceed with the proper administration its trust 
unless said doubt resolved, said controversy determined, and the 
respective rights the parties hereto declared and adjudged and the 
plaintiff instructed its legal duties and authority the 
Upon motion made accordance with rule 106 the Rules Civil 
Practice, the complaint has been dismissed. 

The life beneficiaries are given power the terms the will 
creating the trust interfere with the trustee the administration 
its trust, and the law gives them such power. The manner 
which trustee shall exercise his function rests ordinarily within his 
exceeds his powers, acts negligently, abuses his 
beneficiary injured thereby may have redress, but bene- 
ficiary has power control the action the trustee. Consent 
beneficiary advance may bar claim for redress, the theory 
volenti non fit injuria (to the consenting injury done), but the 
consent cannot enlarge nor objection limit the powers the trustee. 
Thus controversy between trustee and beneficiary the wisdom 
suggested action the trustee where there room for choice does 
not concern ‘‘rights and other legal relations’’ the parties, and 
forms basis for declaratory judgment. Civil Practice Act, 473. 

accepting trust, the trustee assumes the duty administering 
the trust with reasonable care. That duty cannot shifted, and 
though, times, trustee, when doubt, may ask instructions the 
court, the court will not, ordinarily, advise the trustee what course 
shall pursue where there room for the exercise choice. Even 
though the courts may have power control the action trustee 
instructions advice, such power may invoked the trustee 
only where, upon established equitable principles, instructions direc- 
tions are required for his protection and the discharge his trust. 
Trustees are not entitled instructions ‘‘with reference questions 
relating the administration trust where the trustees were author- 
ized exercise their discretion with reference thereto.’’ Hill Moors, 
224 Mass. 163, 165, 112 641, 642. 

has been said that ‘‘the purpose this advisory jurisdiction 
assumed equity not provide substitute for the 
usual legal advisers, but protect trustees the class cases where 
the advice competent lawyers not sufficient protection, because 
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the doubtful meaning the trust instrument, because un- 
certainty the proper application the law the facts the 
case. There must also real need that the trustee’s doubts 
Perry Law Trusts (7th Ed.) 476-a. Cf. 
ing, 114, 310; Warner Mettler, 260 416, 103 
259. Thus the question presented here whether the complaint 
shows that there substantial doubt whether the trustee has 
power grant the tenant temporary reduction, assuming that the 
opinion the trustee such reduction would beneficial the trust 
estate. 

Even though the will creating the trust confers upon the trustee 
express power lease the trust estate, the trusee execute and 
deliver lease such real property for term not exceeding five years, 
without application the court. The supreme court may, order, 
such terms and conditions seem just and proper, respect 
rental and renewals, authorize such trustee lease such real property 
for term exceeding five appears the satisfaction the 
court that for the best interest the trust Real Property 
Law, Consol. Laws, 50, 106. The power make lease includes 
the power modify its terms. The trustee has power modify 
lease made for term less than five years, just the trustee has 
power make such lease. this case the lease was made for term 
exceeding five years. For such lease the approval the court was 
required and obtained. The purpose the statute would frustrated 
the trustee, having obtained the approval the court ‘‘such 
terms and conditions seem just and proper, respect 
could thereafter modify such terms without the approval the court. 

That trustee has power enter into agreement modifying, 
for period exceeding five years, the terms lease approved the 
court, not questioned, but the plaintiff urges that may 
this action for instructions its power modify such lease 
temporarily. find possible basis for such The 
stipulated payment rental during the coming year less part 
the lease for twenty years than the stipulation for payment rental 
during the last year the term. Instead exercising its power 
lease the property for term not exceeding five years, the trustee 
asked and obtained the approval the court for longer period. 
Then the court determined that the terms and conditions rentals 
were just and proper. The obligation pay stipulated rent during 
the entire period the lease constituted part the bargain submitted 
the court for approval. the trustee believes that bargain less 
onerous the lessee would advantage lessor and lessee alike, 
may ask the court approve modification the lease. that 
extent such modification looking the future, whether for short 
long period, would constitute abrogation the old lease and the 
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execution new lease, and the Real Property Law (sections 106 
and 107) provides summary method obtaining the approval 
the court. Without such approval the trustee has power relieve 
the lessee advance any obligation the lease already approved. 
The clear mandate the Legislature that the terms and conditions 
every lease for period exceeding five years must submitted the 
court for its approval leaves room, for doubt that trustee with- 
out power modify terms approved the court, without another 
application the court for approval the lease with its amended 
terms. There basis for asking instructions the court upon 
question law where there room for doubt. The courts below, 
therefore, properly dismissed the complaint upon motion. Other dis- 
position would merely further delay the trustee arriving de- 
termination, which alone can make, whether application should 
made the court for approval lease amended terms. The 
complaint does not even allege that the trustee would, the exercise 
its discretion, modify the terms the lease had power so. 
Under the most favorable construction the complaint, the trustee 
seeking either general instructions trustee’s powers, though 
may never choose exercise such powers, specific instructions 
the manner which the trustee’s discretion should exercised. 

The situation might different the trustee asked instructions 
its power waive default the performance the lessee’s 
covenants the lease. That question not before us, and, presented, 
would governed different considerations. 

The judgment should affirmed, with costs. 


POWER TRUST COMPANY GUARANTEE 
MORTGAGES AND PARTICIPATION 
CERTIFICATES 


Kelly, Commissioner Banking and Insurance, Middlesex Title 
Guarantee Trust Co., Court Chancery New Jersey, 
170 Atl. Rep. 892 


trust company, organized under the New Jersey Trust Com- 
pany Act Comp. St. 1910, 5656, seq.) has power 
guarantee the payment principal and interest realty bonds 
and mortgages, certificates participation such bonds and 
mortgages, sold the company. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1465. 
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Suit William Kelly, Commissioner Banking and Insurance, 
against the Middlesex Title Guarantee Trust Company and others, 
wherein the Commissioner filed petition for instructions. rehearing. 

Decree with opinion. 

John Toolan, Perth Amboy, for Commissioner Banking 
and Insurance. 

Russell Fleming, New Brunswick, for depositors’ committee. 

Douglas Hicks, New Brunswick, for bond and 
holders’ committee. 

Clifford Brangs, New Brunswick, for New Brunswick Fire 
Ins. Co. 


BUCHANAN, C.—The issue before the court this rehearing 
whether the Middlesex Title Guarantee Trust Company 
(hereinafter called the Middlesex Company) had the right and power 
guarantee those who purchased from, real estate bonds and 
mortgages, certificates participation such bonds and mortgages, 
the payment the principal and interest thereof, whether such 
guaranties actually made were ultra vires and were and are there- 
fore absolutely void. 

The Middlesex Company was incorporated January, 1907, under 
the provisions the ‘‘Act concerning trust (Revision 
1899 Comp. St. 1910, 5654, Its business consisted 
chiefly five main divisions: (1) Guaranteeing titles real estate; 
(2) becoming surety fidelity bonds; (3) acting trustee, corporate 
and agent, executor, and other fiduciary capacities; (4) re- 
ceiving moneys depositors subject check and purchasing com- 
mercial paper (understood the ordinary layman banking business) 
and (5) purchasing investing real estate bonds and mortgages and 
selling such bonds and mortgages and participation 
such bonds and mortgages, with its own direct obligation purchaser 
for the payment principal and interest. 

Recently became insolvent, and February 14, 1933, its affairs 
were taken over the commissioner banking and insurance, under 
the provisions amendment 1931 (P. 1931, 641, [Comp. 
St. Supp. 221—22]), and thereafter the commissioner filed his petition 
this court asking divers questions arising his 
administration this trust estate his charge for liquidation, and 
bringing all parties interest before the court, either personally 
class representation. 

Among the questions presented was the one now sub judice (under 
consideration the court), which was that time determined favor 
the power the corporation and the validity the guaranties, 
determination that time concurred the majority counsel 
interested, including counsel for the Commissioner. Thereafter, be- 
recent and subsequent determinations the other 
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states apparently conflict with the determination this court, 
rehearing the point was asked and granted. The conclusion hereto- 
fore reached, however, remains unchanged thereby, and reaffirmed. 

Among the powers conferred the statute (P. 1899, 450 
Comp. St. 1910, 5654, seq.]) and its certificate 
are the general powers conferred the General Cor- 
poration Act 1896 Comp. St. 1910, 1595, seq.) far 
they are not inconsistent with the provisions the Trust Company 
Act (section Comp. St. 1910, 5656]), and certain special powers, 
including (section 10) the power ‘‘to purchase, invest in, and 
sell bonds and mortgages and other securities; and when 
moneys securities for moneys are borrowed received deposit, 
for investment, the bonds obligations the company may given 
therefor. 

The power guarantee the bonds and mortgages which has the 
right sell seems clearly appropriate and convenient power, and 
one reasonably requisite for the effectual exercise the right sell 
such bonds and mortgages. was held the Supreme Court 
issue precisely similar the present; and that determination has 
continued the law this state, and aced upon such 
various trust companies, the members the bar, and the public 
generally (who have invested enormous sums the aggregate these 
securities), for more than twenty years thereafter, which would 
itself alone cogent reason for similar determination here. See, 
also, Jesselsohn Boorstein, 111 Eq. 310, 162 254. 

Moreover, the statute expressly gives the power give the obligation 
the company for money borrowed, received deposit for 
investment. every depositor investor who turns over money 
the company, has the right give its own direct obligation for the 
repayment thereof with interest. not perceived that there any 
essential difference, from the standpoint the question ultra vires, 
between the giving the company its own direct bond promise 
pay, with the real estate bond and mortgage security therefor, 
and the turning over the company the bond and mortgage, plus 
its own obligation promise pay, the mortgagor defaulted. 

Counsel agrees that the issuance these guaranties the doing 
the business insurance company, insuring payment bonds and 
mortgages, and that that can validly done only company or- 
ganized under the Insurance Company Act Comp. St. 1910, 2836, 
seq.). sufficient point out that the Middlesex Company 
was not acting general insurer payment bonds and mortgages 
its guaranties were solely the bonds and mortgages which owned 
and sold. this deemed nevertheless authorized, 
already pointed out. 

Reliance also placed several cases from other states: (a) 
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Reichert Metropolitan Trust Co., 262 Mich. 123, 247 128. 
The Michigan statute trust companies differs from the Ney Jersey 
statute; but, even this case deemed contrary the present hold- 
ing, cannot concurred this Court. (b) Bankers’ Trust 
Co. (2d) The Georgia statute involved this case 
similar our own, but the guaranties were made without considera- 
tion and simply for the accommodation other parties. such cir- 
cumstances they would probably held invalid this state; but the 
Middlesex Company’s guaranties were not accommodation guaranties. 
They were consideration the purchase the investor the bonds 
and mortgages and further consideration annual payment the 
Middlesex Company one-half per cent. the 
Ward Joslin, 186 142, Ct. 807, 809, Ed. 1093. 
this case the guaranty was not guaranty the payment securities 
negotiated the company. the the Middlesex Company 
the contrary true. The Supreme Court Ward Joslin says that 
the company ‘‘may guarantee paper owned them, paper which 
they negotiate due course business and the proceeds which they 
difference principle can perceived between the sale 
these mortgages plus the vendor’s guaranty and the sale bills 
notes with the trust company’s guaranty indorsement the sale 
real estate (owned it) deed general warranty. The power 
the trust company either these latter things will scarcely 
questioned. 

need scarcely added that the power sell and guarantee 
whole bond and mortgage implies also the power sell and guarantee 
bond and mortgage fractional interests. The validity the guar- 
anty the participation certificates equally established. 

further urged that, even the company deemed authorized 
guarantee the bonds and mortgages sold it, nevertheless 
right involve such transactions more than the amount its capital 
and surplus, analogy with limitation the later Insurance Act. 
This argument deemed unsound. express authority, the statute 
authorizes the bonds obligations the company given ‘‘for 
moneys borrowed received deposit, for investment.’’ 

Decree may entered accordingly. 


FEDERAL LEGISLATION 
AFFECTING BANKS 


Review Measures Introduced Congress Passed Which 
Have Bearing Banking Activities 


BANKS 


Loans Executive Officers. Section the Banking Act 1933 
(section (g) the Federal Reserve Act) provides that executive 
officer member bank the Federal Reserve System, shall borrow 
from otherwise become indebted any member bank which 
executive officer. executive officer borrows from becomes 
indebted any bank other than one which executive officer, 
must make written report thereof the chairman the board 
directors his bank. penalties are provided for violations 
this provision banks bankers. 

Senate Bill 3600, introduced Senator King May 12, would 
amend this law adding provision defining the term ‘‘executive 
officer’’ mean ‘‘any person exercising supervisory administrative 
functions the conduct the affairs member bank, but does not 
include any person who acts solely director member 


Payment Interest Deposits. Senate Bill 3651, introduced 
Senator Fletcher, Florida (by request), May 21, would amend sec- 
tion the Banking Act 1933 (12 Code 

This section now prohibits the payment interest demand de- 
posits but makes exceptions the cases deposits payable foreign 
deposits mutual savings banks and deposits public funds, 
with respect which the payment interest required state law. 
The bill would amend this provision extending the exemption 
deposits trust funds where the payment interest trust 
funds required state law. The bill also provides that the pro- 
visions with reference payment interest deposits shall not apply 
‘‘any. deposit which payable only office member bank 
located outside the States the United States and the District 


Interest Loans and Discounts. Senate Bill 3651, introduced 
Senator Fletcher (by request) May 21, would amend section 
the Banking Act 1933, relating the interest which national bank 
may charge for loans and discounts, providing ‘‘that the maximum 
amount charged branch member bank located outside 
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the States the United States and the District Columbia shall 
the rate allowed the laws the country, territory, dependency, 
province, dominion, insular possession, other political subdivision 
where the branch located.’’ 


Surplus and Dividends. Code, 60, provides that the 
directors national bank may declare dividends semi-annually from 
net profits, but that they must first carry one-tenth the net profits 
the preceding half year the surplus fund until the same equals twenty 
per cent. the capital stock. 

Senate Bill 3636, introduced Senator Glass, Virginia, May 17, 
would amend this statute adding the following paragraphs: 


association organized after the effective date hereof shall have 
paid-in surplus equal per centum its capital stock before 
shall authorized commence the business banking: Provided, 
That this requirement may waived the discretion the Comp- 
troller the Currency the bank converting into national 
association, and national association formed pursuant plan 
reorganization. 

the directors any association hereafter organized shall 
declare dividend, the association shall carry one-tenth part its net 
profits the preceding half year its surplus fund until the same 
shall equal its capital stock.’’ 


Security for Deposits. Section 5153 the United States Revised 
Statutes (12 Code 90), provides that national bank may, ‘‘upon 
the deposit with money State any political sub- 
division thereof, give security for the safe-keeping and prompt payment 
the money deposited, the same kind authorized the law 
the State which such association located the case other 
banking institutions the 

Senate Bill 3632, introduced Senator Patterson, Maine, May 
17, would amend the law adding the following paragraph: 


association may, upon the deposit with and 
receivership funds pursuant order any court the United 
States, give satisfactory security for the safe-keeping and prompt pay- 
ment the funds deposited.’’ 


Senate Bill 3558, introduced Senator Fletcher, Florida, May 
would amend the portion section 5153, the United States Revised 
Statutes, quoted above, read follows: 


association, upon the deposit with any money any 
State, any political subdivision any State, any officer, 
employee, agent any such State subdivision, his official 
capacity, may give security for the safe-keeping and prompt payment 
the money deposited; and, upon such deposit any in- 
strumentality agency one more States, one more political 
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subdivisions any State, any officer, employee, agent any 
such instrumentality agency, his official capacity, may with the 
consent the Comptroller the Currency, give such security; but 
security shall given under this paragraph with respect any deposit 
if, under the statute law the State which such association located, 
the giving security for such deposit other banking institutions 
such State prohibited. used this paragraph the term ‘‘State’’ 
means any State, Territory, District, possession (including the 
Philippine Islands) the United 


Reports Affiliates. Senate Bill 3596, introduced Senator Glass, 
Virginia, May 12, would amend the existing law reports from 
affiliates and examination affiliates the addition the following 
paragraph section (c) the Banking Act 1933: 


member banks are required obtain reports from affili- 
ates, whenever affiliates member banks are required submit 
examination, the Federal Reserve Board the Comptroller the Cur- 
rency, the case may be, may waive such requirements with respect 
any such report examination any affiliate the judgment 
the said Board Comptroller, respectively, such report examina- 
tion not necessary disclose fully the relations between such affiliate 
and such bank and the effect thereof upon the affairs such 


Branches Federal Reservations. Senate Bill 605, introduced 
Senator Logan, Kentucky, March 21, 1933, authorizing the establish- 
ment branch banks Federal reservations, amended the Com- 
mittee Banking and Currency, reads follows: 


wherever the United States shall own, have, Federal 
reservation any kind, any county counties, any State the 
Union which reservation there State, national, branch bank, 
any national bank any such county which said reservation, any 
part thereof, situated may, and with the approval the Comp- 
troller the Currency the United States, establish therein branch 
said bank where may conduct branch banking business that 
any national banking association legally established and situated 
Territory possession the United States may, with the approval 
the Comptroller the Currency, establish and operate new branches 
any point within the Territory possession where such association 


Offenses Against Banks. Senate Bill 2481 imposing penalties for 
certain offenses against member banks the Federal Reserve System, 
any other bank operating under the laws the United States, in- 
troduced February Senator Ashurst, Arizona, was approved 
and became law May 18. The Act, approved, reads follows: 


enacted the Senate and House Representatives the 
United States America Congress assembled, That used this 
Act the term includes any member bank the Federal Reserve 
System, and any bank, banking association, trust company, savings 
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bank, other banking institution organized operating under the 
laws the United States. 

(a). Whoever, force and violence, putting fear, 
feloniously takes, feloniously attempts take, from the person 
presence another any property money any other thing value 
belonging to, the care, custody, control, management, possession 
of, any bank shall fined not more than $5,000 imprisoned not 
more than twenty years, both. 

Whoever, committing, attempting commit, any 
offense defined subsection (a) this section, assaults any person, 
puts jeopardy the life any person the use dangerous weapon 
device, shall fined not less than $1,000 nor more than $10,000 
imprisoned not less than five years nor more than twenty-five years, 
both. 

Whoever, committing any offense defined this Act, 
avoiding attempting avoid apprehension for the commission 
such offense, freeing himself attempting free himself from 
arrest confinement for such offense, kills any person, forces any 
person accompany him without the consent such person, shall 
punished imprisonment for not less than years, death the 
verdict the jury shall direct. 

over any offense defined this Act shall not 
reserved exclusively courts the United States.’’ 


DEPOSIT INSURANCE 


Continuation Temporary Insurance. Senate Bill 3025, introduced 
Senator Glass, Virginia, and passed the Senate 12, 
would extend the temporary insurance plan provided for the Bank- 
ing Act 1933, beyond the time now fixed for its termination, July 
1934, and continue until June 30, 1935. 

The bill was amended the House increasing the amount eligible 
for temporary insurance after July 1934, from $2,500 $5,000 
the deposits each depositor and passed May 24. The amended 
bill also provides that any non-member bank the Federal Reserve 
System may withdraw from membership the temporary fund 
July 1934, except that bank may withdraw unless has given 
twenty days’ written notice each its depositors and the Federal 
Deposit Insurance Corporation its intention so. Under the 
provisions the bill, banks withdrawing July 1934, will 
refund their proportionate share any estimated 
balance the fund the same basis the fund had been ter- 

Among the reasons given the report the House Committee 
Banking and Currency for extending the temporary insurance plan, 
are the following: 


plan insuring the deposits banks the was such 
highly important step that different types State banks, such 
Morris Plan Banks and mutual savings banks, felt that they would 
adversely affected not permitted share the insurance benefits. 
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consequence was expressly provided the Banking Act 1933 
that such groups banks should eligible for insurance. Many 
them have become members the temporary fund and their millions 
depositors are entitled consideration while their permanent status 
and relationships are being determined. There are insured the tem- 
porary fund the present time 235 mutual savings banks. The ag- 
gregate amount their insured liability more than per cent. 
the insured liability all banks and compares with that all State 
nonmember banks. extension the temporary fund with the ex- 
perience gained thereunder will assistance the solution this 
important problem. 

per cent. the banks that are now members 
the temporary fund became members through their voluntary applica- 
tion and not reason being required join the Corporation and 
inasmuch their ultimately becoming class stockholders likewise 
depends upon their voluntary application, the judgment the 
committee that additional period within which they may participate 
the benefits incident the insurance their deposits will better 
them decide upon entering into the permanent insurance 
plan. 


The House Bill also eliminates the former provision requiring all 
members the insurance fund members the Federal Reserve 
System after July 1936. also contains the so-called 
provision for taking over the assets closed banks. authorizes the 
Federal Deposit Insurance Corporation borrow five times the 
amount its $450,000,000 capital through the sale notes and de- 
bentures the treasury. (The previous limit borrowing power was 
three times the amount the Corporation’s capital.) has been 
pointed out that, this pay-off provision permissive its character, 
will not necessarily result extremely large outlays government 
money. 

CURRENCY 


Commemorative Coins. Senate Bill 2901, introduced Senator 
Caraway, Arkansas, February 20, authorizing the coinage 500,000 
silver 50-cent pieces commemoration the one hundredth anniversary 
the admission the State Arkansas into the Union, was signed 
the President and became law May 14. 


Commemorative Coins. Senate Bill 2966, introduced Senator 
Tydings March authorizing the coinage 25,000 silver 50-cent 
pieces commemoration the three hundredth anniversary the 
founding the Province Maryland, was signed the President 
and became law March 


Commemorative Coins. House Bill 8833, introduced Mr. Ma- 
loney, Connecticut, March 26, authorizing the coinage 25,000 
silver 50-cent pieces commemoration the three hundredth anni- 
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versary the founding the Colony Connecticut, was passed 


the House May 21, sent the Senate and there referred the Com- 
mittee Banking and Currency. 


Commemorative Coins. Bill 8513, introduced Mr. Edmis- 
ton, West Virginia, March authorizing the coinage 50,000 silver 
50-cent pieces commemoration the boyhood General Thomas 
(Stonewall) Jackson, was passed the House May 21, sent the 
Senate and there referred the Committee Banking and Currency. 


Commemorative Coins. Senate Bill 3355, introduced Senator 
Barkley, Kentucky, April 12, providing for the coinage 600,000 
silver 50-cent pieces commemoration the two hundredth anniversary 
the birth Daniel Boone, was passed the Senate April and 
the House May The President, however, was requested 
return the bill Congress for the purpose correcting error. 


Coinage Cent Pieces. Senate Bill 3652, introduced Senator 
Clark, Missouri, May 21, would make possible for the Government 
coin cent pieces, the alloy being the same the present 5-cent 
pieces, that is, and nickel. 


Coinage Three Cent Pieces. Bill 9704, introduced Mrs. 
Kahn, California, May 21, would make possible for the Government 
coin 3-cent pieces, the alloy the same the present 5-cent 
pieces, that is, copper and nickel. 


The Silver Bill. House Bill 9745 ((the Dies Silver Bill) was passed 

The bill passed the House, addition declaring the policy 
having one-fourth the monetary reserves silver, authorizes and 
the the Treasury buy silver home abroad, 
but limits price the monetary value silver and provides 
that silver situated the United States May 1934, may not 
purchased price excess cents fine ounce. 

authorizes the Secretary the Treasury, with approval the 
President, sell silver whenever the market price exceeds its monetary 
value whenever the monetary value the government stock silver 
more than per cent. the monetary value stocks both gold 
and silver. 

authorizes and directs the Secretary issue silver certificates 
against the stocks silver 

authorizes the Secretary the Treasury regulate prohibit 
the acquisition, importation, exportation transportation silver and 
require reports connection therewith. 

authorizes the President require delivery the mints silver, 
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matter who the owner holder may where the silver may 
situated, and authorizes penalties for failure comply with silver call. 

amends the stamp tax provisions revenue law provide 
transfer tax silver equal per cent. the difference the cost 
the transferer, plus allowed expenses, and the price received. 


Transporting Tools for Use Reproducing Securities. Senate Bill 
3556, introduced May Senator Copeland, New York, provides 
penalties for the transportation interstate foreign commerce 
any plates, dies, tools intended used the reproduction 
securities financial paper. The term defined mean 
note, stock certificate, bond, debenture, check, draft, warrant, 
traveler’s check, bill, money order, letter credit, warehouse receipt, 
negotiable bill lading, order for the payment money, evidence 
indebtedness, certificate interest participation any profit-sharing 
agreement, collateral-trust certificate, preorganization certificate sub- 
scription, transferable share, investment contract, voting trust certifi- 
cate; certificate interest property, tangible intangible; instru- 
ment document writing evidencing ownership goods, wares, and 
merchandise, transferring assigning any right, title, interest 
goods, wares, and merchandise.”’ 


FEDERAL CREDIT UNION SYSTEM 


Bill Establishing System Passed Senate. Senate Bill 1639, the 
object which establish Federal Credit Union System, intro- 
duced Senator Sheppard, Texas, May 11, 1933, was passed the 
Senate May and sent the House. 

The bill explained the following questions and answers which 
were included the report the Senate Committee Banking and 


Currency: 


What Senate bill 1639? 
bill 1639 bill which, enacted, would authorize the 
organization typical credit unions the United States under Federal 
jurisdiction and would permit, each State, the unions that 
State organize central credit union. Part the bill similar 
tenor bill enacted Congress 1932, which authorizes the or- 
ganization credit unions the District Columbia. similar 
fashion, part sets the machinery for organizing and supervising 
credit unions under Federal jurisdiction. Part the bill provides 
simply for central union for rediscount each State, par- 
ticular value the credit unions time industrial depression, when, 
many times, credit union itself needs normal source 

eredit union society, organized accordance 
with the provisions credit-union law, carefully supervised, 
self-managed, limited each the members group 
with common bond association (such the employees 
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given industry, farmers given district, members church 
parish, employees the United States Government, groups within 
well-defined neighborhood, small community rural district, 
which supplies its members with (1) simple and convenient system 
for saving money, which enables the members (2) with their own money 
and under their own management take care their own short-term- 
credit problems normal interest rate. 

credit union does three things for its members: (a) enables 
them good times accumulate some savings for protection against 
bad times; (b) enables them protect themmselves from high rate 
money lenders and, making possible for them buy and pay 
cash for things, protects them from installment overcharges, the whole 
process turning interest overcharges into cash buying power; solves 
for its members problem which, since earliest recorded history, has 
resulted when unsolved, usury; and educates its members 
matters having with the sane and conservative management 
their own money. 

extensive the credit-union development the United 
States? 

development has always been retarded because 
there national law the subject. Thirty-eight States have en- 
acted such laws since Massachusetts enacted the first credit-union law 
1909; the 1932 Congress enacted such law for the District Co- 
lumbia (which supplies the basis for part this Senate bill 1639, and 
establishes precedent for Federal credit unions). There are 2,350 
unions now operating successfully various parts the United 
States, some urban and some rural, with 450,000 members and resources 
$50,000,000. They now make loans about $65,000,000 annually 
normal rates their members. 

What their record during the depression? 

unions now operate under the same form examination 
State banks. They are composed average working people who have 
been hard hit the depression; they develop from within their own 
eapacity for management. the States and the District Co- 
lumbia there have been involuntary liquidations credit unions. 
Their record for honest management exceptional. Eligible relief 
from the Reconstruction Finance Corporation, less than dozen 
them have sought any relief. They have proved their durability and 
they have served their members uninterruptedly during the worst de- 
pression our history. They are rapid mass development 
they have with problems which affect the masses the people. 


What union history? 

first unions were organized Germany years ago; 
the plan spread rapidly throughout the world. The first union 
North America was organized Quebec years ago; the first the 
United States Massachusetts quarter century ago. There 
nothing new experimental about the credit union. 

Samples. 

unions are now being organized, for example, within the 
Farm Credit Administration, the Tennessee Valley Authority, various 
Federal departments Washington, ete. much this or- 
ganization truly national character that the enactment this bill 
essential. There are 322 credit unions postal employees with 70,000 
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members, resources million dollars, doing per annum small-loan 
business million dollars. There are many credit unions within 
the American Farm Bureau Federation, the National Grange, the 
Farmers Union; industry there are groups credit unions Armour 
Co., the New England Telephone Telegraph Co., Swift Co., the 
International Shoe Co., the Kroger Grocery Baking Co., ete. There 
are many successful unions within parishes, small com- 
munities city employees, school teachers, There are several well- 
defined varieties credit-union organization and credit unions are now 
being organized the rate per month. The present need for 
much more rapid national development is, however, very great. The 
credit union one form credit organization capable reaching the 
masses the people with normal short-term-credit resources which can 
done, however, only the enactment Federal law which would 
make uniform national development possible. Incidentally the plan 
incapable exploitation because the limitations contained the 
law and all promotion has been and carried dis- 
interested public service. 

With what national problems are the credit unions concerned 

has been indicated the credit union geared bring normal- 
credit resources co-operative basis the masses the people 
whose buying power now often dissipated high-rate interest 
charges. The records every credit union are full cases where 
members have been relieved from interest overcharges. Whatever the 
earning power the individual, his spending power depends exclusively 
the availability what earns satisfy his normal purchasing 
demands. has been many times authoritatively stated that over two- 
thirds everything that bought, the products the factory and 
the soil, bought men and women who earn less than $40 week. 
The high rate money-lending business, now totaling more than $2,000,- 
000,000 annually, destroys this buying power the exact amount 
the hundreds millions dollars representing the difference between 
the present total interest charge for this credit usurious rates and 
the normal rates which credit unions would have charged had the na- 
tional, rapid, union development, under uniform system, been 
possible recent years. Senate bill 1639 seeks make this uniform, 
national development under Federal supervision possible. Credit unions 
also have vast educational values. The fact that credit unions work- 
ing men and women, managed fellow workers have come through 
the depression without failures, when banks have failed notably, 
tribute the worth co-operative credit and indicates clearly the 
great potential value rapid national credit union extension. 

Why, with many State laws, Federal law necessary? 

Federal law necessary because— 

co-operation with many groups (such the Farm Credit 
Administration, nationally distributed industrial and rural groups, 
ete.) now highly desirable that important that possible 
organize credit unions, under proper restrictions, anywhere. The 
consumer-credit problem national problem which has State 
limitations. This problem for prompt solution because, unsolved, 
greatly retards the recovery program. 

The development its infancy, and this the 
proper time bring under Federal jurisdiction. 
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order have uniform development, the State laws differ 
essential particulars and many them are very imperfect, rendering 
normal development impossible. 

order make union organization possible every- 
where the United States, States the present time have credit 
union laws all. 

overburdensome State taxation some States and 
excessive organization fees other States. 

the problems with which the union 
cerned are truly national problems which can only met nationally 
Federal law. 

the great program national relief which has 
brought cash loans banks, financial aid farmers and has involved 
the United States many other forms relief which the Govern- 
ment the primary participant, the enactment this bill will bring 
credit relief the masses the people (now unable make full 
contribution industrial recovery because the waste incidental 
interest overcharges), without this service costing the United States 
any money 

Because the unions have demonstrated during the de- 
pression their joint need each State for central-credit union, from 
which, under the proper restrictions contained part this bill, 
they could borrow times 


DIRECT INDUSTRIAL LOANS 


Direct Loans for Industrial Purposes Federal Reserve Banks. 
Senate Bill 3487 providing for direct loans for industrial purposes 
Federal Reserve banks, introduced Senator Glass April 28, was 
amended and passed the Senate May 14. was further amended 
and passed the House May 23. The following outline this bill 
taken from the report the House Committee Banking and 
Currency 


gives the right corporations wholly owned 
United States, already possessed executive departments, introduce 
their records evidence when authenticated under their seals, and 
amends the Reconstruction Finance Corporation Act provide for 
judicial notice its seal. 

relieves the Reconstruction Corporation from 
the requirement executing appeal bonds Federal courts. 

permits the Reconstruction Finance Corporation make 
loans renewals mature not later than years from January 31, 
1935; and provides for acceptance securities railroads reor- 
ganization under the Railroad Act, receiverships, 
class different from the securities which the Reconstruction Finance 
Corporation now holds. This will enable the Reconstruction Finance 
Corporation co-operate with other such reorganization. 

enables the Reconstruction Finance Corporation make 
additional loans complete and enlarge self-liquidating projects upon 
which has already made us. 

enables the Finance Corporation, upon 
request any borrower under section 201 (a) the Emergency Relief 
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and Construction Act 1932, amended, adjust the maturities 
the obligations such borrower years from the date the 
sums evidenced such obligations were advanced. 

increases the amount funds which may used for 
reorganizing drainage and irrigation districts from $50,000,000 $125,- 
000,000; provides certain powers for protecting investments case 
damage such: projects, changes loans, and extends the 
benefits section the Emergency Farm Mortgage Act 1933, 
amended (relating loans agricultural improvement districts), 
include ‘mutual nonprofit companies and water 
users’ associations,’ and addition provides for loans for repairs 
improvements districts, companies, associations, 

amends the act authorizing the Reconstruction Finance 
Corporation for preferred stock and purchase capital notes 
insurance companies enable more readily perform the same 
service for mutual insurance companies, and amends provision that 
forbids insurance company which the Reconstruction Finance 
Corporation makes loans which the Reconstruction Finance Cor- 
poration owns stock increase the salary any employee during the 
term this indebtedness. The maximum limitation $17,500 re- 
tained. the present time company can increase the salary 
long the Reconstruction Finance Corporation owns stock. 

authorizes the Reconstruction Finance Corporation 
make loans upon full and adequate security defray the cost or- 
ganizing farmers’ co-operative mineral-rights pools not engaged drill- 
ing mining operations. 

authorizes the Reconstruction Finance Corporation 
make loans, upon adequate security, established incorporated agencies 
engaged mining, smelting, milling ores. 

designed permit the Reconstruction Finance Cor- 
poration aid financing and facilitate exports and imports and 
the exchange commodities between this and other nations the 
establishment and financing necessary trading agencies banking 
corporations wholly owned the United States. 

authorizes the Reconstruction Finance Corporation 
make loans any industrial commercial business established prior 
January 1934, when credit prevailing bank rates for loans 
such type not available banks the Federal Reserve bank the 
district the applicant. Such loans may made directly, 
operation with banks other lending institutions, the purchase 
participations, shall have maturities not exceed years, and shall 
not exceed $300,000,000 aggregate amount. The aggregate amount 
loans any one borrower shall not exceed $100,000. The authority 
make such loans ends January 31, 1935, such earlier date the 
President shall proclamation fix. 

Reconstruction Finance Corporation has been endeavoring for 
several months assist small industries through loans community- 
mortgage companies, without marked success. Because the distress 
many industries which are seeking loans, and the belief that they 
could assistance the program providing and con- 
tinuing employment, and because there are crippled industries the 
smaller- and medium-sized type that will need nursing for several years, 
some which are risks that commercial banks should not take, though 
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ultimately good, many such industries deserve chance re-establish 
themselves, and society generally will better for it. Banks ultimately 
will meet most credit requirements for business and industry, but the 
hearings before your committee show that there need supplemen- 
tary and emergency credit for such business and industry. This section 
for additional appropriation, the thought being that the Re- 
construction Finance Corporation can allocate funds for these loans 
that may save from other items its present budget and from re- 
payments over and above those estimated. 

the evidence presented your committee appears that 
the $300,000,000 for capital loans authorized this section, together 
with the capital loans authorized made the Federal Reserve 
banks under the following section, limited the amount their 
combined surpluses, will sufficient care for the need for credits 
for capital funds supplementary the usual normal bank credits. 
believed that such extension credit for capital funds estab- 
lished commercial and industrial firms will maintain and increase em- 
ployment, and that the temporary loaning powers the 
tion Finance Corporation under this section and the permanent loaning 
powers the Federal Reserve banks under the following section will 
supplement each other relieving the distress industry and business. 

authorizes any Federal Reserve bank, when appears 
that established industrial commercial business located its dis- 
trict unable obtain requisite financial assistance reasonable 
basis from the usual sources, make loans to, purchase obligations 
of, such business, may make commitments with respect thereto, 
reasonable and sound basis, for the purpose providing with capital, 
but obligation shall acquired commitment made hereunder with 
maturity exceeding years. 

Reserve banks are also empowered discount, purchase, 
make loans obligations with maturities not exceeding years 
executed established industrial commercial businesses, obtain 
capital funds from banks, mortgage companies, credit corporations, 
other financing institutions its district. The financing institution 
must agree bear not less than per cent. any loss which may 
sustained upon any such obligation, lieu such agreement 
bear part any loss, may advance not less than per cent. the 
capital funds advanced the obligation. The aggregate amount 
eredit extended under this section limited the combined surpluses 
the Federal Reserve banks July 1934. Extensions 
are subject the approval industrial advisory committees 
appointed the Federal Reserve banks each district. 

provides that liabilities incurred any national bank- 
ing association loans made pursuant the preceding section this 
bill shall not counted part its indebtedness, which under section 
5202 the Revised Statutes limited amount equal the 
amount its capital stock paid in.’’ 


